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LEGAL SERVICES CORPORATION 
REAUTHORIZATION 

WEDNESDAY, MARCH 13, 1991 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GrOVERN MENTAL RELATIONS, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10:05 a.m., in room 

2226, Rayburn House Office Building, Hon. Barney Frank (chair- 
man of the subcommittee) presiding. 

Present: Representatives Barney Frank, John F. Reed, George W. 
Gekas, and Jim Ramstad. 

Also present: Paul Drolet, chief counsel; CjTithia Blackston, chief 
clerk; and Raymond V. Smietanka, minority counsel. 

Mr. FRANK. The hearing of the Subcommittee on Administrative 
Law and Governmental Relations will come to order. 

We are here today to hear testimony on the reauthorization of 
the Legal Services Corj)oration, which has for too long not been re- 
authorized and we hope to move on it this year. 

I have no opening statement. 
Mr. Gekas. 
Mr. GEKAS. Thank you, Mr. Chairman. 
The only assertion I want to make is that the hearings that we 

are about to undertake will confirm, we think, two well-known 
theses in our Nation, and that is—one of them is that the Ameri- 
can public has accepted and promoted and supports the concept of 
and the reality of Legal Services nationwide; and second, they are 
still suspicious in great quarters about the total m£mdate for Legal 
Services and about some of the advocacies or lack of advocacies 
they perceive. 

I think those two themes will be well explored as we proceed 
during the hearings and during the subcommittee's deliberations 
and I, too, believe that what the chairman in his opening state- 
ment predicts will occur, the reauthorization. 

I have no further comments and thank the Chair. 
Mr. FRANK. I thank the gentleman. 
Let me say, I would subscribe to his view that whereas in the 

past, this was sort of a free-swinging battle in many ways, I think 
the differences have been narrowed. There is agreement that there 
should be a Legal Services Corporation; there is agreement that it 
should be well-run and there have been from time to time prob- 
lems that needed addressing and I think we all recognize that we 
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have a serious legislative job and it is one that is going to be fo- 
cused on what they should and shouldn't be doing. 

Mr. Reed. 
Mr. REED. Thank you, Mr. Chairman. As a practicing attorney, I 

know how important it is to have access to a legal sjrstem and the 
Legal Services Corporation has done that for many, many years. 
For over 20 years in Rhode Island, this program has played a very 
positive and important role in our State and I think that we need 
to continue to refine and reinforce the role of Legal Services in the 
United States and I am very happy to be here to participate with 
you in this hearing. 

Thank you, Mr. Chairman. 
Mr. FRANK. Thank you. 
We will begin with our witnesses. I have some statements which 

we will put in now, if there is no objection from my colleagues, 
from our colleague, Beverly Byron, from our colleague, Charles 
Stenholm, from Basile Uddo, who is a member of the Board of Di- 
rectors and a statement from Congressman Ford, our colleague 
who chairs the Education and Labor Committee, which has sub- 
stantive jurisdiction over the law involving migrant farm workers, 
which is one of the areas where there has been some controversy. 

So, have you got Mr. Ford's statement? I was just going to read 
some excerpts from Mr. Ford's statement at his request. These are 
comments that were prepared, I believe, by the chairman's staff. 

Mr. Ford's testimony reflects his concern about the effects that 
proposed migrant Legal Services "reform" amendments sponsored 
last year by our colleagues Mr. McCollum and Mr. Stenholm and 
Mr. Staggers would have on Migrant and Seasonal Agricultural 
Worker Protection Act, which is within the jurisdiction of his com- 
mittee. 

The chairman views these amendments as a backdoor attempt to 
amend the AWPA, although it falls under the Education and Labor 
Committee's jurisdiction. The Agricultural Worker Protection Act, 
private right of action is the most important deterrent against 
abuse. The reform amendments would diminish this congressional- 
ly created right. 

The testimony further points out that the hearings on the Agri- 
cultural Worker Protection Act that Education and Labor had in 
1987 in Biglerville and the recently released GAO report revealed 
that no evidence that migrant Legal Services attorneys failed to 
meet the standards of conduct for their profession or that they are 
harassing people by filing frivolous suits. That is, it is the opinion 
of Chairman Ford, based on a hearing and based on a GAO report 
that the AWPA is working well and that the Legal Services' role 
has been, on the whole, to help it work well. 

Obviously, we may hear other views, but I did, because of the im- 
portance of his chairmanship on that other committee, want to put 
that in the record. 

[The prepared statement of Mr. Ford follows:] 



PRBPARKO STATEMKNT OF HON. WILUAM D. FORD, A RBPRESENTATIVE IN CONORESB 
FROM THE STATE OF MICHIGAN 

Mr. Chairman and Members of the Subcommittee: 

Thank you for the opportunity to testify about the importance of the Legal 

Services Corporation's Migrant Legal Action Programs. 

Last September I wrote a "Dear Colleague" letter expressing my deep concern 

about a package of legal services "reform" amendments sponsored by Representatives 

Bill McCollum, Harley Staggers, and Charlie Stenholm. As the new Chairman of the 

House Committee on Education and Labor, I would like to reiterate my concern about 

the effects of these proposed "reform" amendments on legislation within my 

Committee's jurisdiction - specifically the Migrant and Seasonal Agricultural Worker 

Protection Act (AWPA). 

I have worked to ensure decent working conditions for agricultural workers, 

particularly migrants, for over twenty years. In the mid-seventies, when I was the 

Chairman of the House Agricultural Labor Subconunittee, I witnessed firsthand the 

grossly substandard housing, transportation, pay and working conditions of migrant 

farmworkers in this country. In 1973, I introduced amendments to the Farm Labor 

Contractor Registration Act (FLCRA) that were enacted in 1975, and I was an active 

participant in the negotiations that produced the AWPA in 1982. I am acutely aware of 

the historical pattern of abuse and exploitation that migrant workers have to endure, 

and are enduring even today, and I am conmiitted to preserving their legal rights. 

The proposed "reform" amendments relating to the Legal Services Corporation 

undermine the legal protections created and agreed to in the AWPA. These so called 

"reforms" would subject injured workers to a number of procedural requirements that 



are not applicable to any other potential class of litigants.  The amendments include a 

provision that would force farmworker plaintiffs to meet a pre-litigation requirement to 

exhaust administrative remedies, even though Section S04(a) of the AWPA specifically 

allows farmworkers to file suit without regard to exhaustion of any alternative 

administrative remedies.   The short term nature of migrant farm work, in combination 

with the proposed requirement that injured farmworkers exhaust administrative 

remedies before filing a suit, would diminish the ability of many farmworkers to 

exercise the private right of action that Congress made available to them through the 

AWPA. 

I consider the private right of action provided to farmworkers in AWPA to be the 

most important deterrent against the continued abuse of migrant and seasonal 

farmworkers.   The Department of Labor's enforcement budget was inadequate in 1982 

and is even less adequate today.  The right not to be subjected to illegal deductions from 

pay, unsanitary housing, and fraudulent recruiting will be meaningless without strong 

enforcement.   Congress recognized that the Department of Labor would never have 

sufficient resources to do the job and that a private right of action was essential to the 

protections we were legislating.   These proposed legal services "reform" amendments 

are a back-door attempt by agribusiness to take the teeth out of the Act. 

Agribusiness, and some of our Colleagues, also insist that attorneys from legal 

services fail to meet standards of conduct for the legal profession, but only when they 

represent farmworkers.  It is time to put this accusation to rest. The General Accounting 

Office, in a report requested by many of these same Members, found  no evidence to 

substantiate allegations of abusive litigation practices by Migrant Legal Services' 

attorneys.  Moreover, the American Farm Bureau Federation, a major supporter of these 
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allegations, admitted in an August 7,1990 memorandum that they "...cannot demonstrate 

a widespread pattern of abuse in a systematic fashion."    In other words, these 

allegations are not true. 

They also allege that Migrant Legal Services attorneys are harassing growers by 

filing frivolous suits.   This too, is not true.   The courts have found that agribusiness 

defendants violated migrant rights protected by federal statute in 28 of the 29 AWPA 

cases litigated to date by legal services programs. Furthermore, results from a search by 

the Congressional Research Service of all reported federal court cases filed under AWPA 

found that in no case were attorney's fees awarded against a farmworker attorney 

because he acted "in bad faith, vexatiously, wantonly, or for oppressive reasons." With 

90% of all migrant farmworker cases being successfully litigated. Migrant Legal Services 

is under attack because they are effectively doing exactly what AWPA intended them to 

do — ensure that the rights of these workers are enforced. 

In 1987, the Education and Labor Committee conducted hearings on the AWPA in 

Biglerville, Pennsylvania.  Many of the same issues about the activities of Migrant Legal 

Services' attorneys were addressed then as well.  It is four years later and agribusiness 

still lacks the evidence that Migrant Legal Services' attorneys are filing frivolous suites 

or acting contrary to the standards of the legal profession. 

I urge you to reject any so called "reforms" which attempt to roll back the 

Congressionally created rights of migrant farmworkers.   The impact of restricting 

farmworker access to legal representation would be devastating on this already poor, and 

often abused class of workers. Thank you. 
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[The prepared statement of Mrs. BjTon follows:] 

SUBMITTED TESTIMONY OF 

CONGRESSWOMAN BEVERLY BYRON 

ON 

LEGAL SERVICES CORPORATION REAUTHORIZATION 

FOR THE 

SUBCOMMITTEE ON ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

MARCH 13, 1991 

Mr. Chairman and Members of the Subconunittee: 

Let me begin by thanking you for the opportunity to submit 

for the record my thoughts on the Legal Services Corporation. 

Unfortunately, my schedule precludes me from testifying In 

person. In any case, I commend you, Mr. Chairman, for following 

through on your promise to hold these hearings early in the 

legislative year, and, I would also like to express my strongest 

support for moving forward expeditlously with a reauthorlzation. 



As you know, from my previous appearance before the 

Subcommittee, I do have objections with aone of the activities 

of the LSC grantees. However, before I address those concerns, 

I would like to reiterate my support for the continuation of the 

Legal Services Corporation. I believe that the majority of the 

Legal Service attorneys provide needed services to the poor, who 

would otherwise fall through the cracks of our American judicial 

system. Legal counsel should not be contingent on who can pay 

for it. Mr. Chairman, it is time that we put an end to this 

atmosphere of confrontation and develop legislation that places 

this program back on track. 

Notwithstanding the above, I believe that reform la 

necessary in two specific areas: accountability and detail 

reporting. Last fall, results from a GAO study, which I had 

requested along with my colleagues from West Virginia, 

Pennsylvania and Texas, among others, illustrated, in my 

opinion, a lack of essential detailed reporting on the part of 

many LSC grantees. Accordingly, many of our questions could not 

be completely answered by the GAO. As far as accountability la 

concerned, I believe more oversight is necessary so as to 

prevent the focus of LSC grantees from drifting towards 

"political advantageous" cases (or self-promotion. If you will) 

instead of working for the common good of those individuals in 

need of legal assistance. By strengthening the accountability 

of LSC grantees, and at the same time, having a new Board of 

Directors confirmed, I believe that a reauthorlzation of the 

Legal Services Corporation can become a reality. 
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Furthermore, Mr. Chairman, since there appears to be an 

improved attitude this year for a reauthorization and the 

eventual appropriation of LSC, a "move the show on the road* 

consensus, I feel we can avoid the unfortunate confrontation we 

experienced last year when there was an attempt to reauthorize 

the LSC through the appropriation process. 

As you are aware, Mr. Chairman, our colleague from Florida 

has introduced legislation that deliberately focuses reform on 

the issues I have mentioned, and, it does so with the ultimata 

goal of returning integrity back to the Legal Services 

Corporation. I urge the Subcommittee to give this bill 

immediate and serious consideration. 

In closing, I would like to say that I was once Involved 

with a legal services case in Western Maryland In which I saw a 

once prosperous fruit growers association turn financially 

crippled, never to recover, due to some over zealous LSC 

grantees. I hope that my testimony today is given serioua 

consideration as the Subcommittee dellbrates and hopefully 

produces a reformed Legal Service Corporation reauthorization 

bill that the rest of colleagues can support. 

Once again, I thank you for your interest in this Important 

issue. 
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[The prepared statement of Mr. Stenholm follows:] 

! Testinony of 
Congressnan Charles Stenhola 

on 
READTBORIZATION of the LEGAL SER\aCES ACT 

Before the 
SubcoBmittee on Adnlnlstrative Law t Govemnental Relations 

March 13, 1991 

Mr. Chalnan and Members of the Subconnittee, I appreciate the 

opportunity to appear before you today to exchange some ideas on 

possible reforas to be included in your reauthorization of the Legal 

Services Act.  I comiend you, Mr. chaiman, for your following through 

with yoxir stated commitment to bring a bill to the floor in the I02nd 

Congress.  As always, I appreciate the Chairman's forthrightness and 

your willingness to hear differing points-of-view. 

As you know, I am here to speak in behalf of reforms to Legal 

Services which were offered and considered by members of this 

Subcommittee last summer. These reforms are very similar to 

amendments Bill McCollum and I have offered through the appropriation 

process and introduced as free-standing bills.  As I will mention 

later on, we believe we have again shown flexibility in responding to 

concerns raised to us while continuing to support the basic principles 

which we believe will make the Legal Services program stronger and 

more accountable. 

UBGAL SERVICBS BEFORM. HOT REPEAL 

I apologize for sounding like a broken record but before 1 say 

anything else, I want to reiterate something which I repeatedly have 

tried to make perfectly clear.  I believe in Legal Services. As I 

mentioned last year before this Subcommittee, I don't know what else I 

can do but sit here and look each of you in the eye. Member to Member, 

and say that I believe in Legal Services.  I hope that my credibility 

Page   1 
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is such that you feel comfortable in believing those words. 

I believe that the aajority of Legal Services attorneys are 

providing the services that Congress intended back in the early 'TOs. 

I believe that legal representation for the poor is vital in our 

Anerican systea and I feel that much good is being acconplished today 

by aany LSC attorneys. 

That's why I do not now support abolishing the LSC.  It is ny 

inpression that the inappropriate activities of a fraction of LSC 

atomeys are, in ef feet,* stealing money for the pursuit of a political 

agenda, rather than meeting the genuine day-to-day legal needs of poor 

folks. 

REFORM PROVISIONS IW ACatEBCHT 

I am pleased that the Chairman incorporated some of our 

provisions into last year's mark-up of the reauthorization bill this 

Subcommittee reported.  For example, the waste, fraud and abuse 

provision was among those Included.  Of course, I would like to see 

more of our reforms incorporated into this Subcommittee's bill.  That 

is the reason I am here today is to encourage this body to take 

another look at our reform proposal.  I believe there are more areas 

in which we can agree. 

Provisions like timekeeping seem so common-sense to me that it's 

hard for me to understand why they're considered controversial.  Every 

other attorney in the Country must keep time records if they expect to 

get paid so 1 can't figure the problem with requiring it.  The fact 

that a legal service attorney in my District, during regular working 

hours, staffed a campaign office seems so blatantly wrong that I can't 

see why a prohibition on political and redistricting activity is 

Page   2 
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questioned.  I believe that these few reforss would bring a auch 

needed basic accountability that the Anerican taxpayer deserves fron 

any govemaental entity.  This accountability will augment, not 

detract fron the vital legal services provided by this program. 

1991 REFORMS 

In keeping with the chairaan's good faith efforts to incorporate 

sone of our refora proposal from last year, Bill and I have also taken 

SODS of your recomaendations and reworked several provisions from last 

year's bill.  In fact, we incorporated into our new bill, HR 1345, a 

provision froa last year's Subconalttee bill on drug related evictions 

fron public housing. Me've also made other changes due to the 

feedback of others, aost notably the Anerican Bar Association. 

One of the aore controversial and complicated provisions fron 

last year's bill — that being the role sone legal services attorneys 

are taking against agriculture producers — has been substantially 

revised.  In fact, it is this issue which more than any other got me 

involved in Legal Services reform. He have reaoved the so-called 

"adninistrative hoops" a Legal Services attorney would have had to 

"juap through" before bringing suit on behalf of a plainiff. 

Additionally, we have expanded the application of these procedural 

safeguards to all defendants of a Legal Services suit, and not only 

agriculture related litigation. 

It is my hope that this, and the other changes fron last year's 

bill proves our earnest and slncara desire to work with this 

Subconnlttee. Moreover, I hope that this serves to assure our 

opponents that in no way do I want to see the law biased against farm 

workers.  I suspect that abuses by a small number of producers do 

occur and I want those related farm workers to have access to legal 

Page   3 
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service attorneys.  But lilcewlse, I don't want to see legal services 

biased against producers, and fron the accounts I've heard, I believe 

we have a problen which needs to be corrected.  I an confident that 

this provision does just that by not requiring a prospective plaintiff 

any additional hurdles before starting litigation and by allowing the 

defendant his right to know by whon and why he is being sued. 

Additionally, we have removed the section fron our bill dealing 

with attorney accountability, as well as significantly amending the 

section on attorney's fees.  Finally, Bill and I have revised the 

provision of our bill dealing with the authority of local governing 

boards. The new language doesn't require legal servlcs attorneys to 

seek approval from the board or the executive director before taking 

any case.  It only provides that the legal service attorneys take 

cases which fall within the priorities set by the local board, except 

In emergency situations. 

GAP AND ATTOBWBY CLIEMT PRIVIUCK 

Bill and I have added a new provision to our bill which was 

brought to our attention by a recent GAO report of several legal 

service programs.  That new provision is simply a definition of 

attorney client privilege.  I know that some my say that the GAO 

report could not find any evidence of wrong doing by the legal 

services programs studied.  But that is not what the report said.  The 

CAO said, "we were unable to gather sufficient evidence to conclude 

whether grantee attorneys used Improper methods in representing 

migrant farmworkers." 

In defense of the GAO, they were unable to gather Information 

because of the skillful way in which legal services attorneys used the 

Page   4 
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clain of attorney client privilege.  Therefore, we have taken a widely 

accepted definition of attorney client privilege to amend the Legal 

Services Act.  This clear definitin will both protect the rights of 

legal service clients, and will aid GAO and other auditors in studying 

the activities of legal service grantees. 

We feel that as you are considering this reauthorization bill, it 

would be helpful to focus on two goals for Legal Services:  improved 

accountabilty and greater local direction.  Hy sincere belief is that 

by enacting these rsfonns and causing Legal Services attorneys to act 

more like other attorneys, the image of the Legal Service lawyer will 

actually be enhanced, along with the program being improved. 

Speaking more specifically, we would like to suggest that these 

two goals would be supported by enacting-the following refomsi 

l)a problbition of radlstrictlng activities by Legal Service 

attorneys; 

2)application of existing federal waste, fraud and abuse 

provisions to Legal Services programs; 

3)reforms of acceptable actlvltiea by LSC attomaya; 

4)tinekeeping requirements; 

S)implementation of competition; 

6)regulation of private funds; and 

7)prohibitions of certain eviction proceeding of convicted drug 

dealers from public housing. 

ADTHORIZATKW RATOER THAW APPROPRIATIOW 

Finally, I want to give you every reassurance that I am eager to 

work through the committee authorization process rather than the 

appropriations process for trying to enact these reforms.  I have 

always made it clear that I am uncomfortable with authorization-type 

Page   5 
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language on an appropriations bill and that is not ny preferred way of 

doing business. 

I am delighted that you, Mr. Chairman, scheduled these 

authorization hearings and that you have taken tine to hear from us 

today.  My fond hope is that the raauthorization process will be 

completed this year and we will be voting on Legal Services on the 

Floor later this year.  I look forward to working with this committee 

in any way I can to be helpful to the process. 

I I « * 

Page 
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[The prepared statement of Mr. Uddo follows:] 

PREPARED  STATEMENT 

OF 

PROFESSOR BASILE J. UDDO 
CHAIRMAN, REAUTHORIZATION COMMITTEE 

THE LEGAL SERVICES CORPORATION 

Mr. Chairman, and nembers of the House Judiciary Subcommittee 
on Administrative Law and Governmental Relations, I appreciate this 
opportunity to submit my statement for the record and only regret 
that I am unable to attend the hearing in person. 

As a member of the Legal Services Corporation Board of 
Directors and Chairman of its Reauthorization Committee, I have a 
special concern for the reauthorization process which is now 
beginning in this subcommittee. 

The current Legal Services Corporation Board represents a 
diversity of opinion with respect to the many issues confronting 
the legal services program. Since our nominations earlier this 
year, the board has not taken any positions with respect to 
reauthorization legislation. But it is fair to say that the 
current LSC Board is of one mind with respect to the continuation 
of the legal services program and support for increased 
appropriations to help meet the legal needs of the poor. The LSC 
Board's advocacy, both last year and this year, of additional 
federal funding is perhaps the best indication of that support. 

While the current board has not taken any positions regarding 
reauthorization, there is a high level of interest among Directors 
regarding the substantive issues involved. In part, this is 
because of a recognition that the decline in federal funding of the 
legal services program over the last ten years is partially 
attributable to concerns of those in Congress regarding some of the 
issues under consideration during reauthorization. A Congressional 
consensus as to the role of the legal services program could pave 
the way to increased appropriations for the program. 

Reflective of the LSC Board's Interest in reauthorization has 
been the appointment of a Reauthorization Committee. This 
committee will hold hearings to solicit opinions from a wide 
variety of individuals and organizations regarding reauthorization. 
Following these hearings, the Reauthorization Committee will report 
to the LSC Board which would then enter into deliberations as to 
what positions, if any, the LSC Board should take regarding 
reauthorization. 
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Because all members of the LSC Board share a commitment to the 
objective of providing high quality legal services to the poor, an 
important aspect of the Reauthorization Committee's work will be 
the exploration of areas of possible consensus among the many 
competing policies. 

While I have no illusions as to the difficulties involved in 
achieving a consensus on many legal services issues, I sincerely 
believe that the reauthorization process provides an historic 
opportunity to resolve some of the controversies which have 
hindered the development of the legal services program in recent 
years. 
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Mr. FRANK. We will now proceed, and our first witness who is 
here is Mr. David Martin, who is the new President of the Legal 
Services Corporation. Mr. Martin, please come forward, accompa- 
nied by whomever you wish to have accompany you. 

All witnesses are reminded in advance that the Chair is an impa- 
tient person. 

[Laughter.] 

STATEMENT OF DAVID H. MARTIN, PRESIDENT, LEGAL SERVICES 
CORPORATION 

Mr. MARTIN. Thank you, Mr. Chairman. I have appeared before 
you before and I understand and appreciate your position. 

I have submitted a prepared statement for the record. 
Mr. FRANK. Without objection, we will make it part of the 

record. 
Mr. MARTIN [continuing]. As you have indicated, so has Mr. 

Basile Uddo, who is chairman of the Committee on Reauthorization 
of the Legal Services Corporation Board of Directors. I appreciate 
your including that for the record. 

Mr. Chairman, I just want to comment on a few things that are 
in my prepared statement, and then make some general observa- 
tions. Then I would be glad to take questions from the subcommit- 
tee members. 

First of fdl, I am pleased to be here and glad you are holding 
these hearings. It is time for the Legal Services Corporation to be 
reauthorized. My Board of Directors thinks that is true, and so do 

The debate on the existence of the Legal Services Corporation 
and its mission in fulfilling the American ideal of equal access to 
justice is over. There is a consensus regarding the need for the 
Legal Services Corporation, that it should be ftinded, and that it 
should go forward to accomplish its mission. 

As a part of that, the reauthorization process follows naturally. 
It confirms in law and improves the operation and credibility of 
the Corporation. It will edlow us to focus our energies on its mis- 
sion. Again, I say thank you for holding these hearings and for the 
good-faith effort that will be made to reauthorize the Corporation. 

Let me comment briefly on the role of the Corporation as I see it, 
both at the Corporation headquartered here in Washington, and in 
the field programs. I believe the Corporation's role is to be a good 
steward of the Federal dollars. 

It is my job, and the Corporation's job as a manager, to monitor, 
to ensure to Congress that the delivery of legal services is in ac- 
cordance with the Legal Services Corporation Act. Part of that 
process is the monitoring of programs and taking a close look at 
how effectively we spend the Federal dollars. 

A corollary to that, and a second role of the Corporation, is to 
help the field progreuns—reaching out to them and listening to 
their points of view. I have been trying to do that. I have been 
trying to reesteblish a communication, a direct and honest dialog, 
to establish trust—which I think has been lacking between the Cor- 
poration and the field programs, and perhaps the Corporation and 
Congress as well. 
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I wamt to do that so that when we implement assistance pro- 
grams I have in mind at the Corporation, they are understood as 
efforts to enhance the role and the mission of the field programs 
and the Corporation—not as threats to the field programs, as they 
have been viewed in the past. I think that establishing trust and 
dialog will go a long way toward making sure that our motives and 
our intentions are clear and understood, and that the field pro- 
grams understand we are in the business of helping them, not 
threatening them. 

How have I been reaching out and doing these things? Well, I 
have—in the SVi months I have been there—been on a pretty 
heavy travel schedule. I have been to West Virginia and visited 
those who work in the legal services programs. I have been to Min- 
nesota, Colorado, New York, and had the New York chairman and 
the Executive Director of the Legal Services of New York down to 
visit me. I addressed the entire legal services contingent in my own 
State of Virginia. I attended the NLADA Conference in Pittsburgh 
last fall and met with Bar leaders. 

Mr. FRANK. Mr. Martin, we will stipulate to your travels. 
Mr. MARTIN. Pardon me? 
Mr. FRANK. We will stipulate to your travels. 
Mr. MARTIN. OK. 
Mr. FRANK. Let's get on with this. 
Mr. MARTIN. I just want to let you know that I am trying to es- 

tablish a dialog, and I think I have succeeded in doing so. 
I am also establishing an annual report, a newsletter, and doing 

other things that will assist the programs. 
Mr. Chairman, as a final remark, I recognize there will be con- 

troversy and there will be debate over the issues. Out of this 
debate, I believe there will arise a dialog and a compromise on the 
issues that will be positive. Although I don't want to speak for the 
LSC Board of Directors, except in a limited capacity—they recog- 
nize that we have a role in shaping that dialog and assisting it. 

We stand prepared to eissist you and work with you in going for- 
ward with reauthorization, Mr. Chairman. 

Mr. FRANK. Thank you, Mr. Martin. 
[The prepared statement of Mr. Martin follows:] 
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PREPARED STATEMENT or DAVID H. MARTIN, PRESIDENT, LEGAL SERVICES 

CORPORATION 

Mr. Chairman, members of the subcommittee, thanic you for this opportunity to 

appear before you. 

It is time for the Legal Services Corporation to be reauthorized. The Corporation's 

authorization expired a decade ago. For the last ten years, the Corporation has been 

governed by rider, by regulation, and by the not infrequent lawsuit I have been in office for 

less than half a year, but I know that the hectic last days of every legislative session for 

many years has been complicated by a last minute debate over the shape and purpose of the 

federal legal services program. It is time to once again give the Legal Services Corporation 

a solid groimding in law. 

I believe that, in spite of hard fought, good faith disputes, we are drawing close to 

a consensus. There is no longer a debate over whether the federal legal services program 

should exist. There is general agreement that equal access to justice is best served when the 

poor, as well as the well-to-do, have legal representation. There is a new board of directors, 

now awaiting confirmation, that is strongly committed to this goal. I am too. 

The federal legal services program recently celebrated over twenty-five years of 

service in making equal access to justice more than an empty promise. Based on my 

personal visits to field programs, I believe that we can better deliver on that promise by 

giving the Corporation stronger tools to manage the resources we have. In my own view, 
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integrity and accountability will yield greater credibility; and increased credibility will in the 

long run mean we can better promote and carry out the mission of the Legal Services Act. 

For instance, I have found that many of our larger, and better managed legal services 

programs already use timekeeping as an essential method of managing their resources. Last 

year, appropriation language also authorized the Corporation to study methods of competing 

grants. 

I am not suggesting that these or other proposals are without controversy. 

Controversy is, in part, evidence of the success and dynamism of the program. But I 

believe that allegations of misuse or abuse of funds - allegations that Congress hears about 

every year - can be investigated and either dismissed or corrected if there is greater 

accountability of our grantees and improved oversight of program activities. Congress 

authorizes over $300 million dollars of taxpayers' money each year for legal services for the 

poor; we have an obligation to make sure that money is used for the purpose intended, and 

that it is used efficiently. 

Past debates over issues concerning the legal services program have been fraught with 

misrepresentations and acrimony on all sides. We now have an opportunity to move beyond 

that, and to find common ground. 
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It has been said that the Legal Services Corporation is torn between unloving critics 

and those who are uncritically loving. I hope this subcotnmittee takes a critical, but loving, 

look at the Legal Services Corporation and passes a reauthorization bill that will permit the 

Corporation to focus all its energies on our fundamental mission - expanding access to 

justice. 

Thank you. 
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Mr. FRANK. Let me just ask you a couple of questions which you 
may not be able to answer, but the fact that you may not will be 
illustrative if you can't, which I will regret, and that has to do with 
a continuing quest on the part of the Congress to get the adminis- 
tration's position on the whole Legal Services Corporation. 

You were appointed, actually, by the Board? 
Mr. MARTIN. I was elected by the Board of Directors, that is 

correct. 
Mr. FRANK. Have you had dealings with officials of the 

administration other than the Board appointees? 
Mr. MARTIN. Have I had dealings with officials of the 

administration? 
Mr. FRANK. TO the point where you could tell me what the ad- 

ministration's views might be on some of these issues? 
Mr. MARTIN. I have talked to individuals in the White House 

Counsel's Office. They are very interested in assisting and shaping 
the process. If you are asking me—anticipating the question—what 
their position is, I have no idea. 

Mr. FRANK. You couldn't tell me what they think the authoriza- 
tion level ought to be or what their position would be on some on 
the amendments that have been pending. 

Mr. MARTIN. NO, I could not. 
Mr. FRANK. All right. That has been consistent with our view, I 

should make the point, in hearings, I can tell the administration 
has chosen not to take a position on the various changes that have 
been proposed and we alwaj^ remain open to any information to 
the contrary, but I did think it was important to say there is no 
showing—we have invited from time to time representatives of the 
administration to testify. We are always told that no one will come 
for one reason or another. It is not anybody's jurisdiction and that 
is a reasonable position, but I just want to make it clear so that 
when we get into these amendments, at least up to now, we 
haven't had an administration position one way or the other. 

Mr. MARTIN. May I comment, Mr. Chairman? I have reason to 
believe that the administration is interested in the reauthorization, 
and in some of the amendments. I think that they may well be 
willing to reach a position, and I will be in contact with them. 

Mr. FRANK. I appreciate that. It is obviously—they are at the 
halfway point in the administration and we have already twice— 
since tne President took office, we have had consideration on the 
floor of issues of this sort. Once we actually took it to a vote and 
another time, it was withdrawn, but there was a great deal of dis- 
cussion about it, so at some point, they ought to be making their 
opinion clear. 

I do think that everybody who has been involved in this proc- 
ess—I want to make this clear—has been on sufficient notice so 
that I will not be persuaded by any argument that we have to hold 
back in terms of time. We have been dealing with some of the 
issues raised by our colleagues, Mr. McCollum and Mr. Stenholm 
and Mr. Staggers, for—well, since 1989, so I think we are ready to 
go forward. 

Mr. Grekas. 
Mr. GEKAS. I wanted to amplify the question that was posed by 

the chairman when he asked what the administration's position is. 
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We have some ability to glean what that position is in the Presi- 
dent's budget, do we not? Is it not true that the President's budget 
offered an increase pending authorization, or assuming reauthor- 
ization, at $327 million, which, in effect, is an increase. That 
demonstrates  

Mr. FRANK. If the gentleman would jdeld, I think that was level 
funding  

Mr. GEKAS. It stays flat? 
Mr. MARTIN. Yes, Congressman, that is correct. They have rec- 

ommended $327 million, which was also appropriated for fiscal 
year 1991. 

Mr. GEKAS. SO that we infer from that that there is no return to 
the presidential years where there was a point of destruction of the 
legal services made almost in every budget. So we have at least a 
beginning of an idea that the adininistration wsmts to see Legal 
Services proceed. 

Mr. MARTIN. Mr. (Congressman, that is true. In fiscal year 1991, 
the $327 million was an increase over fiscal year 1990, and I think 
it is clear that this administration is interested in seeing that the 
Legal Services Ck)rporation is adequately funded within its budget 
constraints. There is no indication to me of anything to the con- 
trary. I think we will get support from the administration to carry 
out the mission of the Legal Services Corporation. 

Mr. GEKAS. What have you found in your forays into New York 
and West Virginia about the real points of conflict between the 
locals and what is conceived to be the ruling body in Washington? 

Mr. MARTIN. If the ruling body referred to is the Legal Services 
Corporation, I have found that people in the field, executive direc- 
tors, are anxious to have a dialog and meet with me and my staff. I 
think they are anxious to understand the direction that I want to 
take the Corporation. 

Mr. GEKAS. What are the points of conflict that you have found? 
Mr. MARTIN. I was getting to that. 
The first and foremost thing that I hear is the need for increased 

funding. They all tell me that they are underfunded, that there are 
unmet legal needs. That is not a point of conflict; that is just what 
they are telling me. 

Mr. GEKAS. We will always have that. Every year, no matter 
what the funding level is, we will always have that. 

Mr. MARTIN, "fiiat is right. 
Mr. GEKAS. I am talking about the jurisdictions and the themes 

of accuracy  
Mr. MARTIN. Well, they are concerned about a threatening atti- 

tude from the Corporation. They are concerned about the way that 
monitoring is conducted; that is, how we assess how the Federal 
funds are being spent, how the programs are being run, whether or 
not there are improper expenditures. The auditing process is, I 
would say, a sensitive point with them. 

Mr. GEKAS. Locals don't like what the Corporation is doing with 
respect to monitoring? 

Mr. MARTIN. In many instances. 
Mr. GEKAS. That is also to be expected. I have never seen it 

otherwise. 
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Mr. MARTIN. There is a natural tension between a regulator and 
those who are regulated. 

Mr. GEKAS. What I wanted to know was specifically some of the 
things that have come to the point of controversy in the Congress 
that have emanated from this process. For instance, the require- 
ment or the perceived need for timekeeping. What do the locals say 
about that? 

Mr. MARTIN. I can't speak for all of them. I can speak for individ- 
uals who have indicated to me—and our grantees are all over the 
field on that—many of the programs, especially the larger ones, al- 
ready keep time records, and they do that for a variety of reasons. 
Some for good management purposes, others because other funding 
sources require it. LSC does not now require it, so they don't do it 
for the funds that we—that Congress appropriates. 

Other programs say it is unnecessary, it is not a management 
tool they need. I was in Cleveland last week, and was told that by a 
major program executive director. So as to timekeeping, many do 
it, many do it as a management tool, and many do it because they 
are required to. Others, I would say probably smaller programs, 
don't do it out of a perceived need for efficiency, economy, and it is 
just a headache. 

I don't know of any private law firm that likes to keep time, but 
they all do it. 

Mr. GEKAS. Isn't it—I thought that perhaps one of the driving 
forces behind the idea of timekeeping for our semipublic or quasi- 
public or totally public corporations like Legal Services is that if, 
indeed, we have waiting lists for a lot of the different services, ti- 
mekeeping would be able to indicate how much time is being devot- 
ed to something that deprives others of moving up on a waiting 
list, for instance. 

I think utility of the allocation of time is extremely important, 
but you find that from the locals, you hear complaints mostly that 
it might be unnecessary, or in some cases, already done, so it might 
be a moot point as to that. 

Mr. MARTIN. It is a moot point to many of the programs because 
they already do it, and I don't have numbers with me to show how 
many do and how many don't, but I  

Mr. GEKAS. I think we should know that. 
Mr. MARTIN. All right. 
Mr. GEKAS. I think we should  
Mr. MARTIN. I will get that information for you. 
[The information follows:] 
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LEGAL SERVICES CORPORATION 
400 VirtMiaAvt., 5.1V., WoMhinfUm, D.C. 20024-2751 

"""-863-1839 

April   11,    1991 

Congressman Barney Frank 
U. S. House of Representatives 
B-351A Rayburn House Office Building 
Washington, D.C.  20515 

Dear Congressman Frank, 

Please find attached a copy of my recent correspondence with 
Congressman George Gekas regarding the number of Legal Services 
Corporation (LSC) grantees that use some sort of timekeeping system 
to track the expenditure of their LSC funds. Congressman Gekas 
requested this information so that it could be included in the 
record of the Legal Services Corporation reathorization hearing 
held by the House Judiciary Subcommittee on Administrative Law & 
Governmental Relations on Wednesday, March 13, 1991. 

Please feel free to contact me should you have any questions 
or requests for additional information. 

Sincerely, 

David H. Martin 
President 

DHM/jbc 
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LEGAL SERVICES CORPORATION 
400 VirfiiilM AM., S.W., WaMagtoH, D.C. 20024-2751 

-863-X839 

April  9,    1991 

The Honorable George Gekas 
U.S House of Representatives 
Washington, O.C.  20515 

Dear Congressman Gekas, 

I am writing in response to your request for information 
regarding the number of LSC grantees that use time keeping to track 
the expenditures of their LSC funds. The Corporation gathered its 
most recent information regarding grantees time keeping practices 
on form E(4) of the 1991 Application for Funding. 

Any analysis can only be based on an examination of the 
grantee activities for which time keeping records are maintained. 
LSC grantees can identify their time keeping practices for both LSC 
funded and non-LSC funded activities. However, it should be noted 
that programs are not required to report the specific activities 
for which time records are kept, nor are they requested to identify 
the types of time keeping system they may have in place. 
Additionally, the Corporation cannot and does not require the use 
of a standardized time keeping system. As a result, any time 
keeping practices that are currently in place could range from a 
regimented system using time clocks and time sheets, to an honor 
system in which employees maintain their own time records. 

The results of the attached time keeping analysis show that 
approximately 58% of all Legal Services Corporation grantees kept 
time keeping records for LSC funded activities during 1990. From 
that sample of grantees, an average of 34% of those who also 
received non-LSC funding from outside sources kept time records for 
their non-LSC funded activities during 1990. Three (3) LSC 
grantees did not report time keeping for any of their activities on 
the 1991 Application for Funding. 

touu) or micTou-Catiiw. mrK. c 
MaFCollla HonM H Dw. I> UMCkriM. k Mibkr Hd 
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Congressman Gekas 
1990 Tine Keeping 
Page 2 

The following suBunarizes the types of cases for which LSC 
grantees kept time during 1990, and quantifies the number and 
percentage of grantees they represent. 

TIME              1 OF FR00RAN8 1 or LSC 
XBEPIHO THAT KEPT RECIPIENT 
CATEGORY TIME RECORDS PROORAMB PERCBNTAOE 

Class Action Cases 146 323 45% 
Cases in Which Attorney 257 323 sot 

Fee Award Possible 
Legislative Advocacy 193 323 SO* 
Administrative Cases 173 323 S4« 
Private Attorney 260 . 323 Bit 

Involvement Activity 
In Every Case Handled ?1 321 _2?* 
Average 187 323 57.79% 

The attached chart categorizes data on ISC grantees time 
keeping activities for non-I£C funds. You will also find attached 
a copy of form E-4 from the 1991 Application for LSC Funding. A 
copy of this information has been forwarded to the Subcommittee on 
Administrative Law i Governmental Relations so that it can be 
included in the record of the Harch 13, 1991, Legal Services 
Corporation reauthorization hearing. 

If you would like further infomation, or have any additional 
questions, please do not hesitate to contact ae. 

Sincerely, 

/David H.'Martin 
President 

DHM/jbc 
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Mr. GEKAS. Yes. We should get an idea of who is—how many are 
keeping time and how many of them are mandated by other pro- 
grams, like you said. That is important. And if others feel it is im- 
portant to mandate it so that they can justify the expenditures of 
moneys, maybe Congress ought to learn from that and the head- 
quarters of Legal Services ought to learn from that. 

I have no further questions at this time. 
Mr. FRANK. Mr. Reed. 
Mr. REED. Mr. Martin, just to restate, I hope that it is the posi- 

tion of the Clorporation that they wjmt the reauthorization to pro- 
ceed forth this year and be enacted? 

Mr. MARTIN. Yes, that is correct, Mr. Congressman. 
Mr. REED. With respect to the President's budget proposal, based 

upon your field travels, do you think that is a sufficient amount of 
dollars to carry out the assignment of the Legal Services 
Corporation? 

Mr. MARTIN. That is a difficult question to answer. The programs 
are able to cany out their mission with the funding they have. 
There is a continual—not a complaint—but a suggestion I hear 
from field programs that additional funding would increase the 
ability of the programs to carry out their mission. So at the Appro- 
priations Committee hearing before Senator HoUings last week, my 
Board of Directors recommended a funding level of $355 million for 
fiscal year 1992. 

The ABA recommended a funding level of $426 million. So, I 
think you will find there isn't uniformity or agreement on what 
the funding level should be. 

Mr. REED. May I ask another question? I believe there is an ongo- 
ing discussion about the use of private funds at the local level, 
about certain private grants that also fund Legal Services. Is that 
correct? 

Mr. MARTIN. I am sorry, could you repeat your question, sir? 
Mr. REED. On occasion, don't some Legal Services Corporations 

also have access to private grants of funds? 
Mr. MARTIN. They do, indeed. 
Mr. REED. What is the current policy with respect to Legal Serv- 

ices Corporation with the spending of those funds in terms of budg- 
ets? Could you give me just a brief idea? 

Mr. MARTIN. I am not sure what you mean by your question. 
They are free to solicit other funds and they do. Other funds are an 
increasing resource that supplements the field programs over and 
above the levels that Congress now funds. 

In the annufd report we are just now in the process of creating, 
which will be the first one in a number of years, we are including a 
diagram on the other funds that are available and which programs 
seek them out. 

For instance there is a substantial amount of fimding from a 
source called Interest on Lawyers' Trust Accounts, lOLTA as an ac- 
ronym, which is an increasing source of funding for the people that 
Congress also funds through the Legal Services Corporation. 

Mr. REED. Just one final question. Is it the case, and you have 
been in the field most recently, that there are numerous people 
who are turned away from Legal Services because of the lack of re- 
sources? Is that a fair description of the current situation? 
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Mr. MARTIN. That is a fair description of what I am told by 
many, many executive directors. 

Mr. REED. HOW would you remedy that, Mr. Martin? 
Mr. MARTIN. There are only two ways. To either increase fund- 

ing, or more efficiently use what monies we now are appropriated. 
Mr. REED. Thank you. 
Mr. FRANK. I would add that in my own case, we have in my 

office in Massachusetts, experience with people who come to us 
whose program, it turns out, requires private legal assistance. 
There is nothing that the Federal agencies will do and we have—I 
can say firsthand the agencies in Massachusetts simply cannot 
handle the caseload that they—of eligible people with legitimate 
complaints. These are not abstruse philosophical complaints. These 
are specific people with specific legal disputes. We refer them to 
the appropriate Legal Services Ck)rporation and they are often—or 
actually, they have said to us, we went to them first and they told 
us they are too busy and can't handle it. 

Mr. Ramstad. 
Mr. RAMSTAD. Mr. Chairman, and Mr. Martin, I know the Legal 

Services in the past has been marked by—I guess this is £m under- 
statement to say—considerable controversy between the Board and 
the Congress and between the Board and local recipients. Can you 
assure the committee that this will improve under the new Board, 
and if so, how? 

Mr. MARTIN. I believe it wiU. I think the Board that the Presi- 
dent has appointed is a Board that is committed to the mission of 
the Legal Services Corporation. I believe it is a Board that will 
reach a consensus on issues. I think it is a Board that is dedicated 
to meeting and resolving problems, and the issues that are facing 
us. I feel as if I am off to a good start with the Board, and with our 
own ideas I think we agree on how to proceed, and then it is just a 
matter of working together over the next couple of years to ensure 
that we do deliver quality legal services in a sufficient fashion. 

Mr. RAMSTAD. Thank you, Mr. Chairman. 
Mr. FRANK. Thank you. 
Thank you very much. Mr. Martin. We will, of course, be in con- 

tinuous conversation with you as we proceed. 
We will next hear from our panel. Mr. William McCalpin of the 

National Legal Aid and Defender Association; Mr. Dwight Loines, 
National Organization of Legal Service Workers in the UAW; and 
from the American Bar Association, Mr. Jack Londen. 

Mr. McCalpin, it is always a pleasure to have you back. Mr. 
McCalpin, former President of the ABA, has been a distinguished— 
not a former President  

Mr. MCCALPIN. Secretary. 
Mr. FRANK. Thank you for the correction. A long record of in- 

volvement in the affairs of the L^al Services Corporation from the 
bar association's perspective and consistently a very helpful one 
from out standpoint. Please go ahead. 
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STATEMENT OF F. WM, McCALPIN, PRESIDENT, NATIONAL LEGAL 
AID AND DEFENDER ASSOCIATION 

Mr. MCCALPIN. Thank you, Mr. Chairman. For the record, I am 
F. Wm. McCalpin. I am a lawyer from St. Louis, MO. I appear 
before you this morning in my capacity as President of the Nation- 
al Legal Aid and Defender Association. 

Because I have not had the pleasure of meeting some of the 
members of the subcommittee before this, and in light of some of 
the things I may say, let me just add briefly that my association 
with Legal Services began in November 1964, at a meeting conduct- 
ed by the then Department of HEW to explore the legal involve- 
ment—involvement of the legal profession—in the then war on 
poverty. I made the first contact between the ABA and the OEO. I 
served on the National Advisory Committee of OEO Legal Services 
program during its existence. I have been involved in various other 
ways, including twice chfdring the ABA Standing Committee on 
Legal Aid. 

At one of those times, it was my privilege to participate in the 
draft of the first regulations of the Corporation and in the orienta- 
tion of the first Board of Directors of that Corporation. 

That led to my appointment to the Board of Directors of the 
Legal Services Corporation in 1979. I was President of that Corpo- 
ration, chairman of the Board or President, I have forgotten, in 
1980 and 1981.1 have recited this brief history so that you may un- 
derstfmd where I come from and understand some of the things 
that I am going to say. 

I would like to begin by dispelling two myths, two misconcep- 
tions, misstatements which have circulated concerning the Corpo- 
ration and the Legal Services program so much that they have 
gotten a certain currency, I suppose, like the big lie technique. If 
you say them often enough, they appear to be true. 

One is that it was the intent that the Legal Services program of 
the Corporation—that it was intended to be apolitical, sterile politi- 
cally. The other is that it was intended to encompass only one-on- 
one traditional representation, disputes involving divorces, domes- 
tic relations, landlord/tenant or perhaps consumer issues. Those 
are misconceptions. They ignore or deliberately misstate the histo- 
ry and the intent and purposes of this program as approved by the 
Congress. 

Let me take up the political one first. There are those who say 
that the Legal Services progreun has strayed from its original 
intent because it so often sues Government or involves itself in 
issues which arise out of legislation. They ignore the history and, 
indeed, the statement of President Nixon when he sent to the Con- 
gress the initial piece of legislation out of which the Corporation 
arose. He said in that report, "Much of the litigation initiated by 
legal services has placed it in direct conflict with local and State 
governments. The program is concerned with social issues and is 
thus subject to unusually strong political pressures. However, if we 
are to preserve the strength of the program, we must make it 
immune to political pressures and make it a permanent part of our 
system of justice." 
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Contrary to what the critics say, such litigation is essentially in- 
tended to enforce rights granted to individuals by the Constitution 
or by statutes and not to create new ones. Grovemment is usually 
the adversary because it is the one denying or abridging those 
rights. 

If this makes the program political, it is no more than President 
Nixon recognized and perceived when he sent the legislation to the 
Congress. 

As to one-on-one traditional representation, there is absolutely 
nothing in the Legal Services Corporation Act or its legislative his- 
tory to support that myth. The act states, in section 1001(2) that "A 
purpose, among others, is to continue the present vital legal serv- 
ices program." 

House Conference Report 95-825 makes clear that the reference 
there was to the OEO legal services program. At least from 1967 
on, that program included class action impact cases designed to im- 
prove opportunities for low-income persons. 

Surely, the Legal Services program covers domestic relations, 
landlord/tenant, consumer and those traditional cases, but, as 
President Nixon s£iid, it also is concerned with broader social issues 
in direct conflict with Grovemment at all levels. 

The persistence of these misconceptions underlies some of the 
debate which continues today in this reauthorization process and 
has marked the debate over the years. Let me touch on just a 
couple of areas. 

One, the principle of local control. The principle that local legal 
aid programs would be run by local boards responding to local 
needs has been the bedrock, fundamental conservative aspect of 
this program since its very beginning. It is the essence of conserv- 
atism, decentralization. That is an ABA policy which was adopted 
by its house of delegates some years ago, but more importantly, it 
is fundamental in the act itself. 

I refer to you section 1007(c), which says that 60 percent of local 
boards of directors must be lawyers licensed in the jurisdiction 
where the program operates and one-third must be eligible clients 
of that program. 

Second, in 1007(aX2XC), there is the provision for priority-setting 
in which that local board, so constituted, is required to determine 
the needs for service for significant segments of eligible clients and 
to provide training and support to see to it that the program is able 
to meet those needs. That principle is undermined by certain of the 
debates going on. 

One is competitive bidding. As envisioned by recent Corporation- 
suggested regulations, they, here in Washington, would determine 
who in the local community would provide the service, what serv- 
ice would be provided. Whether it would be in a narrow area, bank- 
ruptcies only, divorces only, or broader area is left entirely to de- 
termination here in Washington. 

More importantly, it seems to me, is that the prospect of com- 
petitive bidding runs the risk of losing the private attorney involve- 
ment which has been so much a feature of the program for the last 
10 years. There are now more than 136,000 lawyers in this country 
who are providing pro bono legal services in support of this pro- 
gram; and if competitive bidding awards the contract in a particu- 
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lar area to a single law firm they are going to lose the contributed 
services of the rest of the lawyers in that community. 

Let me touch on the delivery system. The way the program has 
developed over the years, the delivery system is essentially a staff 
program supplemented by private attorneys on either a pro bono or 
a low-level-of-compensation basis supported by National and State 
support centers. The aspiration, the hope, is that this system will 
provide equal justice to the indigents of this country, that it will 
make available all of the things that lawyers do for those people 
who can pay for access to our justice system. 

There are several ways in which the debate has focused on at- 
tempts to make inroads into that delivery system. One is local 
board approvsil of representation to be undertaken by the lawyers 
of that progTEun. That concept violates ethical provisions in two 
ways, and remember that the act sa)^ that the lawyers must 
adhere to ethical provisions. 

One, it means that there is the prospect that lay persons may 
control the services of lawyers with the board making the decision. 
Furthermore, it is administratively unworkable. Second, such a 
board cannot make an informed decision unless it knows the facts 
of the case and the law involved and that violates the attorney/ 
client privilege in violation of rule 1.16 of the Model Rules of Pro- 
fessional Conduct. 

A second incursion is the restriction on legislative representa- 
tion. There are those who would deny such representation entirely 
and who say it has always been denied. That is equally untrue. The 
act presently and has always permitted legislative representation 
when the problem of a particular client is involved, or in response 
to a request from a member of the legislature. There are those who 
would deny that. 

The legislative advocacy is important. There has been a recent 
case in Iowa involving a liver transplant where the legislative ad- 
vocacy overturned an administrative denial and made such a trans- 
plant possible. 

In California, a program representing a Korean orphan succeed- 
ed in changing the Socisd Security law as it affected adopted chil- 
dren generally. 

Furthermore, there are restrictions on administrative advocacy. 
There are those who say it is £dl right to get involved if a single 
client's problem is involved, but not in a rulemaking procedure. 
There are many examples of the need for such representation. The 
most recent one was in Illinois where the agency method of calcu- 
lating a benefit turned out to be improper and administrative advo- 
cacy turned that around. 

Let me last touch on funding. Mr. Reed, before he left, asked a 
question about funding. Presently, the sources of funding for local 
civil legal aid programs are the Congress, through the Legal Serv- 
ices Corporation, other Federal agencies whose regulations and re- 
strictions may not be completely consistent with those in this act, 
State and local government funds out of general appropriations or 
special fimds—some States put surcharges on filing fees and that 
sort of thing in order to provide fimding for legal aid—lOLTA 
funds, which were referred to a moment ago and which are an in- 
creasingly important source of funding for the programs. United 
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Way organi2ations, private foundations, private gifts, and public 
fund-raising efforts from private citizens. 

In my own town of St. Louis 3 weeks ago, we had the first Jus- 
tice for All Ball. Four hundred and twenty-five people came out on 
a Friday night and contributed. It was a pleasant social event. It 
brought more support generally to the program and it raised about 
$25,000, in addition, for the support of the program. 

Presently, all but non-Federal, public funds are subject to restric- 
tions of the act. There are those who would subject all funds to the 
provisions of the act. I see no reason why State and local publicly 
appropriated funds should be controlled by the CJongress, nor do I 
see any reason why individual private contributions intended for a 
specific purpose should not be used for that purpose. 

I suggest to you that there is a constitutional issue if the purpose 
of the funds is to petition for the redress of grievances. 

It really—it is just not right for the Congress to try to control 
funds raised and devoted to this purpose by others. 

I thank you, Mr. Chairman, and I have probably taken longer 
than I should have, but I feel so strongly about these matters. 

[The prepared statement of Mr. McCalpin follows:] 
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PREPABKO STATEMENT OF F. WM. MCCALPIN, PBESIOENT, NATIONAL LEGAL AID AND 
DEFENDER ASSOCIATION 

Hr. Chalman and nembers of the Subcoimlttee, ay nane Is F. 

Hm. McCalpin.  I appear before you today as the incumbent president 

of the National Legal Aid and Defender Association.  It has been my 

privllec|e to appear before committees of Congress with oversight 

responsibilities for legal services on numerous earlier occasions, 

sometimes representing the American Bar Association and on other 

occasions in my capacity as the then Chairman of the Board of the 

Legal Services Corporation.  Last Hay, I had the honor of appearing 

before this subcommittee to urge its members to consider several 

proposals to amend the Legal Services Corporation Act which had 

been developed by NtAOA*, our companion organization, the Project 

Advisory Group^, and other individuals and entities who are engaged 

on a daily basis in delivering civil legal services to indigents in 

this covmtry.  My principal purpose today is to provide the new 

members of the subcommittee with our perspective on the proposals 

which will form the basis for your deliberations on a new 

authorization bill for the Legal Services Corporation and to urge 

your consideration of several issues of great importance to the 

legal services coaaunity. 

NLAOA, which was founded in 1911, includes among its 
membership 741 civil legal aid programs throughout the United 
States, as well as 1,047 individual members, the great majority 
of whom are lawyers or law firms. 

^The Project Advisory Group is the national organization of 
legal service programs which receive funding from the Legal 
Services Corporation.  Through our staffs here in Washington and 
our officers, boards of directors and committees we provide our 
members with information, training and support as they fulfill 
their professional obligation of providing legal services to poor 
people across America. 
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FirBt let me thank you, Mr. Chairman, for Dovlng forward 

during the last session of Congress with consideration of the 

reauthorlzatlon of the Legal Services Corporation.  Before that it 

had been a long time since we had come to the teible together, so 

long In fact that I believe a short review of where we have been 

would not be amiss, especially for the new members of the 

subcommittee. 

It is nearly 17 years since the Legal Services Corporation Act 

completed its legislative journey and was signed into law by 

President Nixon in July 1974.  Almost 14 years have passed since 

the Corporation was last reauthorized by the Legal Services 

Corporation Act Amendments of 1977.  The Corporation has been 

without Congressional authorization since the 1977 reauthorlzatlon 

expired on September 30, 1980.  Aside from riders in annual 

appropriation acts, the last time that reauthorlzatlon legislation 

passed out of the Judiciary Committee and through the House of 

Representatives was ten years ago when H.R. 3480 was adopted, but 

that bill died in the Senate. 

Much has happened since then.  By virtue of stringent fiscal 

policies in the last eleven years, we have today a substantially 

larger and different poverty population.  New ethical rules 

governing the conduct of lawyers have been adopted in nearly every 

state In the union and opinions have been Issued Interpreting those 

rules in the context of legal services to the poor.  We have had a 



38 

succession of directors and officers of the Legal Services 

Corporation, some of them openly bent on destroying the Corporation 

or severely hampering its efforts to provide legal services as 

contemplated by the Congress.  Today we have a new Board of 

Directors and a new President at LSC, but it remains to be seen 

whether or not they will be fully supportive of the program. 

Finally, I submit to you, this is the seventh Congress to sit since 

the Corporation was last reauthorized and the personnel on the 

relevant committees of both Houses have changed significantly.  In 

view of these facts, I think it may be useful to review a bit of 

history and restate some underlying basic principles. 

I need not remind you that in the Preamble to the Constitution 

our forefathers stated clearly and forcefully the purpose of the 

government they were creating: 

He, the people of the United States, in order to form a 

more perfect union, establish justice, insure domestic 

tranquility, provide for the common defense .... 

and so on.  It is noteworthy that "establish justice" precedes and 

is the basis for "domestic tranquility" and that both come before 

"provide for the common defense".  I think that sequence and those 

priorities are not accidental.  Despite our nation's recent victory 

in the Persian Gulf, we need constantly to bear them in mind. 



Until paaaag* and implementation of the Economic Opportunity 

Act of 1964, the federal government had not sought to establish 

justice for poor people by providing support for their 

representation in civil legal matters.  Then, for the first time, 

the federal government began to fill this void in the objective 

stated by our forefathers in the Preamble of the Constitution "to 

est2tblish justice".  Even then, this support was not a legislative 

mandate but was accomplished through administrative action by 

Sargent Shriver as the Director of the Office of Economic 

Opportunity.  It was not until legal services was included as a 

line item in the budget of OEO that the Congress gave formal, 

legislative support to this cornerstone of our justice 

establishment. 

The OEO legal services program stepped on many political toes. 

Senator George Hurphy of California led the drive for an amendment 

to the Economic Opportunity Act which would have prohibited legal 

services programs from bringing actions against government at any 

level.  Then Governor Reagan tried to veto funds for legal services 

in California,  vice President Spiro Agnew levied virulent attacks 

on all legal services programs because one had represented 

indigents being displaced from their homes by a highway project. 

In response to these attacks there developed the concept of the 

Legal Services Corporation which was characterized in House Report 

No. 93-247 as ". . .a bipartisan effort to establish an 

independent corporation to replace the Legal Services Program", at 
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p. 1. Critics of th« legal services prograa in recent years and 

proponents of restrictive legislation have frequently 

misrepresented the basic function and purpose of the program by 

insisting that it has departed froa an original intent of one-on- 

one representation of poor people and has erroneously strayed into 

representation of the poor in political issues.  Such statements 

are totally at variance with the history of the legislation. 

That same House Report No. 93-247 quotes the following from 

President Nixon's reconmendation in his 1971 message urging 

creation of the Corporation: 

Much of the litigation initiated by legal services has placed 

it in direct conflict with local and State governments.  The 

program is concerned with social Issues and is thus subject to 

unusually strong political pressures. . . .  However, if we 

are to preserve the strength of the program we must make it 

immune to political pressures and na)ce it a permanent part of 

our system of justice. 

The House Report also quoted Frank Carlucci, formerly director of 

the OEO and subsequently Secretary of Defense, and Robert W. 

Meserve and Edward L. Wright, both presidents of the American Bar 

Association to the same effect.  The Senate Report (No. 93-495) 

contains similar views of the late Senator Robert Taft. 
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The Statenent of Findings and Declaration of Purpose contained 

In Section 1001(3) of the Legal Services Corporation Act finds and 

declares that it is the purpose and Intent of the Act ". . .to 

continue the present vital legal services program." If there were 

any doubt as to what that "present vital legal services program" 

was, that doubt was resolved when the Congress amended the Act in 

1977.  House Conference Report No. 95-825 at page 9 states: 

The Senate amendment clarifies the Congressional intent 

respecting the scope and purpose of the legal services program 

by specifying that the program is intended to assist in 

improving opportunities for low income persons consistent with 

the purposes of the Economic opportunity Act of 1964, as 

euaended. 

Since at least 1967 the OEO legal services program had 

included as an important element so-called impact litigation, much 

of it directed at changing the way government at all levels treated 

poor people.  While Congress has, in the meantime. Imposed certain 

limitations on such litigation brought in the form of class 

actions, there is clearly no support in the Act or the legislative 

history for the notion that representation of poor persons was 

intended to be limited to non-controversial, one-on-one 

representation.  From the very beginning it has been recognized, 

even by the then President of the United States, that such 

representation involves social issues, concerns state and local 
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governaents and has political repercussions.  From the very 

beginning the Legal Services Corporation Act was Intended to 

continue what it termed as the vital legal services program of the 

OEO.  That vital legal services progretm provided the kind of 

representation that President Nixon described and which did indeed 

produce political repercussions from Senator Murphy, Governor 

Reagan and Vice President Agnew. 

From this legislative history certain conclusions and 

principles can be drawn.  First of all, It seems clear from the 

findings and declarations contained in Section 1001 of the Act that 

it is Intended to Implement the Constitutional mandate "to 

establish justice" for poor people.  Second, the justice to be 

established is that broad area of justice which was the objective 

of the legal services program of the OEO.  Third, it is quite 

obvious from the history of the Act, the reauthorlzation and the 

appropriation riders that the Congress has expressed its intent 

with respect to the scope of representation to be provided and that 

it is inappropriate for the administrators of the program to impose 

restrictions on substantive or procedural representation not 

specified by the Congress.  Fourth, the very reason for the 

creation of the Corporation mandates that representation by its 

grantees is not to be bent to conform to partisan political or 

ideological considerations. 
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Against this background and fron ny perspective as a former 

"insider" at the Corporation and ny subsequent experience with the 

American Bar Association Standing Committee on Legal Aid and 

Indigent Defendants, as well as in the leadership of NLADA, I would 

like to share with you some of my thoughts and offer some 

recommendations as you proceed to restructure the Act. 

There is no enterprise that cannot benefit time to time from 

efforts to enhance and Improve It.  Anything we do, whether it be 

in government or in the private sector, we can do better.  That 

certainly includes the delivery of legal services to poor people in 

this country which has been evolving in form and in scope now for 

•ore than a century. 

What we have today Is a fundamentally sound legal services 

delivery system which, though woefully underfunded and continually 

besieged, continues to work extraordinarily well for our clients. 

It can be made to work better.  I am not the first to tell you 

that, but I echo the statement of others.  Nevertheless, the basic 

system has served us well for twenty-five years; it should not b« 

undermined. 

As I have indicated, NLADA, PAG and others who are interested 

in improving legal services to the poor have been working for some 

time to develop specific proposals that we believe can both 

strengthen the program and lower the decibel level of recent 
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divisive public debate. This subconnlttee considered those 

proposals last year and incorporated several of the principles that 

we developed when it adopted the subconnlttee's proposed bill.  I 

would like to sunaarize briefly those proposals that we consider to 

be of critical Importance. They fall into three broad categories: 

1. Preserving and strengthening local control; 

2. Deregulation of the use of private funds and 

accounting for those funds; and 

3. remitting full scope of representation 

LOCAL OOWraOL 

A fundanental principle which has undergirded the entire legal 

services systen since its Inception is that the program is 

controlled and directed, not by bureaucrats in Washington, but by 

local attorneys, clients and other citizens who understand the 

needs and resources of the conmunitles in which they live. The 

principle of local control and local priority setting was a sound 

one underlying the legal services program that was first 

established within the Office of Econonic Opportunity in 1964, and 

that same principle was Incorporated into the Legal Services 

Corporation Act in 1974 and reinforced in 1977. The Act and the 

legislative history are replete with provisions and comments about 

local decision making in the operation of the local programs. That 
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also is the thrust of a policy resolution approved by the House of 

Delegates of the ABA in 1984. 

Our strong belief is that the vehicle for and the nature of 

the legal services regulred in a particular conmunity are best 

decided by the persons in that cosmunity responsible for the 

conduct of the legal services program.  In saying that, I an 

cognizant and coaforted that Congress has required that 60% of the 

local board members must be lawyers, that 50% must be lawyers named 

by bar associations representing attorneys in the local area and 

that one-third must be clients eligible to be served by the 

program.  This, it seems to us, is a recognition of the reality 

that local problems are best identified and addressed by local 

people making local decisions.  This concept of local decision 

making is tied directly to the priority setting provisions in 

Section 1007(a) (2) (C) of the Legal Services Corporation Act. 

We want to strengthen local control.  To do this we propose 

that this subcommittee support the amendment to Section 1007(c) of 

the Act that appeared in the subcommittee bill last year.  This 

amendment included the board appointment provisions, Icnown as the 

NcCollum Amendment, which are currently included In the LSC 

Appropriation Act, with a slight modification to take into account 

the special situation of national support programs.  The amendment 

also clarified that the current restriction on board member 

compensation applies only to attorneys who receive compensation 

10 
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fro« tha LSC recipiant on whose board thay ait: it prohibited any 

local board appointment criteria based on political party 

affiliation; and expressly peraltted coimunlcatlons between 

recipients and those organizations that have appointment authority 

over their boards. 

The aaendnent specified that the local board of each 

recipient, and not the Legal Services Corporation, is responsible 

for the overall governance of the program and should determine 

broad policy matters related to the recipient.  This means that the 

local board, and not LSC, sets priorities in the allocation of 

available resources and determines the various services, l.e, 

representation, training, technical assistance, etc., that the 

program will make available.  The local board is responsible for 

establishing financial eligibility criteria within the limits set 

by law.  The local board establishes policies that govern the 

fiscal, administrative and representational activities of the 

recipient. Including compliance with provisions of the LSC Act and 

regulations.  The local board, and not LSC, determines the types of 

cases or matters Its attorneys may undertake to handle.  The local 

board determines how best to utilize staff attorneys, paralegals 

and other available and appropriate staff as well as private 

attorneys and others, to provide legal assistance to eligible 

clients and to carry out activities related to the delivery of 

legal assistance. 

11 
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The amendnent also specified that the local board oust not 

Interfere with the lawyer/client relationship of progran attorneys; 

that board Bembers must conply with the legal and ethical 

requlrenenta on conflicts of interests applicable to the 

jurisdiction; and that local boards cannot act on a case-by-case 

basis in deterainlng case types or setting priorities.' 

We also urge the subconalttee to strengthen and clarify the 

local priority setting provisions of the Act by amending Section 

1007(a) (2) (C) .  Progran priorities would be subject to the 

principles enunciated in section 1001 of the Act as well as to any 

goals specifically set forth in legislation by Congress, but the 

Corporation would not have the authority to establish its own 

separate goals nor would it have the authority to promulgate 

suggested national priorities, as I understand is being proposed in 

the latest version of the McCollun-Stenholn bill.  This is 

necessary not only to preserve local control but also to make the 

programs immune to political pressures as its progenitors intended. 

Ne would also require that all recipients, through their 

boards of directors, undertake an annual review of priorities and 

set priorities periodically through a process that involves a 

The subcommittee bill did, however, permit local 
governing bodies to reject the selection of cases by the 
recipient.  Our proposal did not contain such a "right of 
rejection" and I hope the subcommittee's new bill will eliminate 
this provision. 

12 
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ravlew of th« legal needs of indigent clients in the conaunlty. 

That legal needs assessoent would require the participation of 

clients, comaunity groups, the organized bar, program staff and 

private attorneys involved in the delivery of legal services to 

eligible clients. 

He also support the provisions of the subconaittee bill that 

sought to delimit the role of the Corporation.  Section 1006 (b) 

(1) (A) was amended to prevent LSC from imposing restrictions or 

requirements on representation of clients that are in addition to 

or are inconsistent with the provisions of the LSC Act or other 

relevant law.  The intent of this provision is quite simply to 

clarify that Congress retains the sole authority to impose new 

restrictions on representation by legal services programs. 

The general thrust of the HcCollum-Stenholm proposals, wa 

believe, is not consistent with the principle of local control. 

Our position is this:  the Legal Services Corporation does not now, 

nor has it ever, nor should it set national priorities.  Instead, 

local program boards, based on a legislatively mandated process to 

determine the needs of clients within their service areas, should 

decide how to allocate scarce resources and what types of cases to 

take.  Local programs should regularly reexamine the needs of the 

client communities they serve to determine what their program 

priorities should be.  Priority setting should remain with the 

boards of directors of legal programs whose members — attorneys 

13 
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practicing in tha community, client representatives and other local 

citizens — are in the best position to determine the needs of 

their own commtinities. 

In addition, there Is another aspect of the McCollum-Stenholm 

package that would have a severe negative impact on the principle 

of local control.  The competitive bidding scheme envisioned by the 

current staff of tha Legal Services Corporation and Incorporated in 

the McCollum-Stenholm package strikes at the very heart of the 

locally controlled delivery system that has served us so well for 

more than two decades. 

If the Corporation's vision of "competition" should come to 

pass, decisions as to the legal needs of low-income people would be 

made, not by local people on the basis of local needs, but by LSC 

bureaucrats in Washington, D.C. who could decide, without any local 

input, to fund only divorces in Houston or only child support 

enforcement in Boston.  Housing assistance might be on the LSC 

agenda in Des Molnes but unavailable to a single mother in 

Cleveland, regardless of the locally determined needs in those 

locales.  LSC would not have to assure that there would be a 

general service provider available in each service area.  Clients 

with a multitude of problems would no longer be able to get all the 

help they need in one place but would be required to find their way 

through a confusing maze of unconnected service providers.  Local 

control and local accountability would be no more. 

14 
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Wa believe that would be a disaster for our client*.  He urge 

you to reject any proposal that would Impose competitive bidding on 

the legal services system.  He do not believe that there has been a 

case made, nor that one could be made, that could possibly justify 

the total disruption of a proven system of service delivery that 

has evolved over the last quarter of a century. 

Time after time the McColltim-Stenholm package would 

permit LSC to substitute its judgment for that of the state or 

local bar or courts.  Its new attorney's fee provisions, as I 

understand them, would permit the LSC president to determine 

whether a recipient has violated the standards of Rule 11, 

regardless of what Is found by the court in the appropriate 

jurisdiction.  Those same provisions would prohibit recipients from 

claiming attorneys' fees from private entities, regardless of the 

law on attorneys' fees in the jurisdiction where the action was 

commenced, and would permit LSC to recoup all attorney's fees 

received by programs, regardless of the terms of any award ordered 

or approved by the courts of the jurisdiction.  Its new definition 

of attorney-client privilege would completely overturn the body of 

law regarding access to records that has evolved around the 

country.  Its provisions on solicitation would apply to LSC 

attorneys selective language from an outmoded formulation of the 

Code of Professional Responsibility that was never intended to 

IS 
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apply to legal services attorneys or others working for non-profit 

organizations In the first place. 

When Congress passed the LSC Act it made it clear that legal 

services attorneys should practice law on behalf of their clients, 

subject to the sane locally detemlned court rules and precepts of 

ethics and professional responsibility that were applicable to 

other attorneys practicing in those jurisdictions.  I urge this 

subcomnittee to remember that basic tenet and to reject all of 

those provisions of the McCollum-Stenholn package that change those 

rules or permit LSC to substitute its judgment for that of the 

local or state authorities charged with responsibility to oversee 

attorney accountability in their jurisdictions. 

DIRBOIILXTIOV Of  TBS OBI Or PRIVXTB FUKDS 

Closely related to our goal of strengthening local control and 

local priority setting is our proposal to deregulate the use of 

private funds received by LSC grantees.  He believe Section 1010(c) 

of the Legal Services Corporation Act should be amended to provide 

that non-LSC funds may be used by recipients for the purposes for 

which they are provided as determined by the persons or entities 

who provide them, so long as recipients adopt a system of 

recordkeeping, which may include timekeeping, that clearly 

discloses the types of activities supported by these non-LSC funds. 

IC 
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bill, which maintained the current restrictions on private funds, 

and to the NcCollum-Stenholm proposal which would apply the same 

restrictions placed on LSC funds to all non-LSC funds received by 

LSC grantees regardless of their source.  Thus, the restrictions in 

the LSC Act would apply not only to funds provided by private 

individuals, charities or foundations, as is true under current 

law,  but also to public funds provided by state and local 

governnental entities, and specifically to funds derived from 

Interest on Lathers Trust Accounts (lOLTA), a source of substantial 

non-LSC funds for legal services programs in most states.  Although 

for most legal services programs LSC remains the primary funding 

source, in many states lOLTA funds provide an increasingly large 

share of progrzui resources.  For a number of programs, LSC funds 

represent far less than the majority of funds, with lOLTA and other 

public funds making up the bulk of program resources. 

Just as we would argue that Congress retains the right to 

determine what activities may be prohibited using ISC  funds, we 

believe that other funders, whether private charities or state 

government agencies or lOLTA programs in various states, should 

have the same right to determine how their funds are to be used. 

If the board of directors of a local LSC grantee determines there 

la a particular need in its community for service to clients or 

groups or for work on issues which may not be done with LSC funds, 

why should that grantee not be permitted, and indeed encouraged, to 

17 



seek private funding for that purpose? If state government decides 

to provide funding for legal services to the poor, whether through 

direct appropriation or filing fee surcharge or other means, why 

should that government not be permitted to determine to whom those 

funds will be granted and what services can be provided? 

And what about lOLTA funds? Every state in the nation except 

Indiana now has an approved lOLTA program.  These progrztms, some of 

which are legislatively established and some of which are 

judicially mandated, were initially conceived In the early 1980s to 

supplement LSC-funded services, not merely to duplicate them. 

lOLTA grant decisions are generally made by state governing bodies 

that are acutely aware of critical unmet legal needs in their 

respective states.  Should not those bodies have the right to 

direct their funds to the entities they believe are best qualified 

to deliver the services they wish to fund? Should not they be the 

ones to determine what those services will be? 

Surely the proponents of these restrictions on non-LSC funds 

do not believe that the United Way of Greater Los Angeles or the 

Massachusetts Legal Assistance Corporation or the Florida Bar 

Foundation's lOLTA Program must find a provider other than the 

established LSC-funded legal services program to deliver the legal 

services they wish to fund, even if the LSC-funded program is 

clearly the best qualified to provide the service.  Does the 

Congress wish to discourage these private and public efforts to 

18 
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narrow the huge gaps In services that exist for poor people all 

over the country? Everyone recognizes that federal funding meets 

only a snail fraction of the need.  Programs must seek additional, 

outside funding.  Don't hamstring them in their efforts.  He 

believe that efforts to restrict the use of these private and non- 

liSC public funds are unwise and may well be unconstitutional.  He 

urge the subcommittee to reject them. 

At the same time, we recognize fully the need for LSC grantees 

to account for all of the funds they receive from other sources and 

to report the use of those funds separate and distinct from 

Corporation funds, pursuant to generally accepted accounting 

principles.  The subcommittee bill from last year provides that the 

governing body of each LSC grantee must adopt a record keeping 

system, which may include timekeeping, and which discloses the 

types of activities supported by the non-LSC funds.  Many local 

programs already have devised record-keeping and/or timekeeping 

systems designed to meet the Information needs of local boards and 

managers and the requirements of other funders.  Our proposal would 

permit, subject to these locally designed systems of recordkeeping, 

non-I£C funds to be used in accordance with the purposes for which 

they are provided by the funding source. 

A word about timekeeping — the McCollum-Stenholm package 

would Impose burdensome, national, timekeeping requirements on all 

LSC grantees, requirements that apparently could not be adjusted to 
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respond to tha needs and characteristics of individual programs and 

which would supplant the locally designed systems that now exist. 

Estimates for the initial cost of implementing such a national 

system for LSC grantees range as high as $10 million and do not 

include the ongoing costs of adainistering the system by grantees 

or any of LSC's start-up or administrative costs.  In effect, all 

of the costs would be subtracted from resources intended to be used 

to provide legal services.  Before even considering the imposition 

of such a costly requirement on the legal services program, we 

would simply echo the 1988 recommendations of the General 

Accounting Office that in order to justify any national timekeeping 

requirement, LSC should survey recipients to determine what 

information they now collect; determine what information LSC needs 

to monitor performance; establish objectives for any management 

information that would be required by LSC; and systematically 

analyze and assess the costs and benefits of any national 

infonaation system.  To date, LSC has done none of these tasks; 

until such time as it does, we urge the subcommittee to reject any 

effort to impose or permit LSC to impose a national timekeeping 

system. 

PESMITTUra THI rULX. BCOPB OF UPSBSBaTXTZOI 

There are numerous restrictions contained in the proposed 

McCollum-Stenholm package that would limit the ability of legal 

services programs to provide their clients with the full scope of 

20 



lagal reprasentatlon available to paylncr clients of private 

attorneys.  The package would prohibit legal services attorneys 

froB representing clients in cases where redistricting is the 

reaedy sought for violations of the Voting Rights Act/ The 

package would subject legal services attorneys to procedural 

obstacles and ethical restriction not applicable to any other 

lawyers.  The package would restrict the use of non-LSC resources 

for representation of aliens, which is pemitted under current law. 

We urge the subcoaaittee to reject all of these liaitations on the 

scope of representation. 

There is one additional area of legal representation that is 

of treaendous laportance to legal services clients, that the 

McCollua-Stenhola package would conpletely eviscerate.  This is the 

area of legislative and adainistrative advocacy which is peraitted 

in certain circunstances under current law subject to nuaerous 

limitations and safeguards to protect against perceived abuse.  In 

contrast, the McCollua-Stenhola package would place an absolute bar 

on legal services representation in legislative and adainistrative 

foruas, except under the aost Halted of circuastances.  It would 

prohibit entirely the representation of eligible indigent clients 

The subcoaaittee bill adopted a restriction on 
redistricting cases, but Halted its applicability to only those 
cases Involving Congressional reapportionaent.  Although we 
oppose any restriction on representation in Voting Rights cases, 
the subcommittee version would have a alniaal impact on legal 
service clients since most cases handled by LSC funded programs 
deal with local redistricting issues. 

2X 
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in two dlffarcnt situation*:  in tha adoption, anandnant or 

ravocation of an axacutiva ordar or an adainlstratlva rule by any 

agancy of tha Fadaral, stata or local govamaent; and in tha 

conaidaration of any lagislation by any Fadaral, stata or local 

lagislatlva body or by initiative, petition or referendun.  It 

would apparently permit representation in adoinlstrativa agency 

adjudicatory proceedings only where the legal rights of specific 

individual clients were being resolved, but not in rule nalcing 

proceedings that could affect the legal rights of large nuabers of 

eligible clients.  It would also eliminate the right of recipients 

to respond to inquiries or requests from legislators or 

administrative agencies, depriving those who make the law of the 

knowledge and expertise of those attorneys who have first-hand 

experience in its enforcement. 

The McCollum-Stenholm approach would bar representation which 

has been permitted from the beginning of the Corporation under 

Section 1007 (a) (5) of the Act as refined by provisions of various 

appropriations acts since 1983.  In all that period legal services 

attorneys have been permitted to represent eligible clients when 

such administrative or legislative advocacy was an appropriate 

means to resolve these clients' problems or when a request was 

received from the administrative or legislative body seeking 

assistance in the performance of its responsibilities.  The 

representation furnished In these situations is completely 

appropriate and is what any competent attorney would provide to his 
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or her client under the circumstances.  Yet, the proposed amendment 

would prohibit any and all such representation. 

The bill adopted last year by this subcommittee Incorporated 

into the basic legislation the provisions from the Act and 

appropriations bills which have governed adminiatratlve and 

legislative representation for the past eight years.  The bill 

prohibited grassroots lobbying.  It is required that legal service 

programs have and represent a client or clients in such forums.  It 

specified procedural safeguards against abuse.  Those provisions 

have worlced well.  There are no serious substantiated charges that 

they have been violated.  They do permit an appropriate means of 

representation when clients' Interests require it.  Without such a 

freuoework, legal services lawyers would be severely circumscribed 

in pursuing their clients' legal interests and securing their 

clients' legal rights.  I urge the menbera of this subcommittee to 

follow the lead of their predecessors and to adopt a bill that 

permits legislative and administrative advocacy in appropriate 

c ircunatances. 

OTHBR ASUS OF COVCXUI 

There are a number of other areas of concern that need to be 

addressed as the subcommittee considers the parameters of this 

reauthorlzation bill.  Many were addressed effectively by the 

subcommittee in last year's bill.  Others remain to be debated. 

as 
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For exaaple, over the past several years, the monitoring 

function of the Legal Services Corporation has changed from an 

evaluative process that sought to Inprove services to the poor, to 

a highly adversarial process that has sought, as a primary 

objective, to punish grantees for often mlsperceived 

transgressions.  Last year the subcommittee bill moved the process 

back In the direction of firm but fair evaluation and oversight, 

clarified the due process rights of grantees, and Included 

provisions to ensure that when violations are determined, 

appropriate sanctions are imposed. 

The subcommittee bill established criteria and time limits for 

investigating complaints against recipients.  It required the 

Corporation to promulgate standards and procedures to provide due 

process in monitoring, evaluation and complaint investigation, 

including standards for access to personnel or other sensitive 

records of recipients.  It provided for independent evaluation of a 

recipient's quality of representation. 

The bill also clarified when I£C could defund or deny 

refunding or take other significant adverse action, including 

reductions in grants or contracts that must be proportionate to any 

established violation of the ISC  Act or regulations.  It also 

clarified that hearings for termination or denial of refunding are 

to be provided when requested by an adversely affected party and 
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that auch hearings ara to ba held before an independent hearing 

exaainer with the opportunity to appeal to the LSC Board of 

Directors. 

He urge the subconnittee to retain these provision from last 

year's bill. 

To sunaarlze, Mr. Chairman, we urge you to reauthorize the 

Legal Service Corporation with a mandate at least as broad as 

envisioned in 1974 and 1977 and without further restrictions, so 

that as our Pledge of Allegiance aspires, there may be "liberty and 

justice for all".  The proposals we bring to you today are intended 

to attain that goal by strengthening local control and local 

priority setting while clarifying the role of the Corporation; by 

permitting the use of private and non-LSC public funds for the 

purposes for which they are provided, so long as a recipient adopts 

an appropriate recordkeeping system; by ensuring that legal 

services clients and their attorneys have available the full range 

of tools for representation that are available to clients of 

private attorneys; and by improving the Corporation's monitoring 

and enforcement procedures. 

We have given much thought to these proposals and to language 

that would implement them.  We will be happy to work with the staff 

of the subcommittee as you draft the legislation you will 

ultimately report to the full Judiciary Committee. 

Again, Mr. Chairman, I commend you and your colleagues for 

undertaking this Important task.  We look forward to working with 

you as the reauthorlzation process proceeds. 

as 
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Mr. FRANK. In light of your experience, and we have a fairly 
compressed witness list today, we are being a little more indulgent 
and what was most important was that you were always on the 
point and if people will stick to the subject, we have more willing- 
ness to listen. 

Mr. Loines. 

STATEMENT OF DWIGHT W. LOINES, PRESIDENT. NATIONAL OR- 
GANIZATION OF LEGAL SERVICES WORKERS, DISTRICT 65, 
UAW 
Mr. LOINES. Thank you. My name is Dwight Loines. I am presi- 

dent of the National Orgsuiization of Legal Services Workers and 
we are a part of the United Auto Workers Union. 

I also have been an attorney in the Legal Services program. I 
worked in a New York program for 7 years. 

The UAW, I want to point out, is a very strong advocate of legal 
services. It has been since the very beginning of the prc^am and I 
can assure you that the UAW will continue to be a very strong 
supporter of the program. 

We played a signil^cant role in opposing the McCoUom-Stenholm 
proposals in the  

Mr. FRANK. Mr. Loines, this isn't part of a history class. Let's 
talk about the substance of this issue. 

Mr. LOINES. Thank you very much. I wUl now, then, specifically 
address and try to underscore some of the points that I have raised 
in my written testimony. 

Number one, the union is strongly opposed to competitive bid- 
ding. We are opposed to it for a number of reasons. One, competi- 
tive bidding, from our point of view, creates a strong incentive to 
weigh cost over quality and in the long run, that means to us that 
experienced, dedicated staff people and practitioners are going to 
leave the program. They are going to leave Legal Services because 
they are not going to be able to tolerate the low quality that is 
going to develop as a result of emphasizing cost over quality. 

Ironically, I should point out, the experience has been shown in 
the public—in the criminal defense area that competitive bidding, 
in the long run, leads to increased costs as opposed to reducing the 
costs. I should also point out that competitive bidding has not been 
subject to much discussion or debate in Congress. In fact, this sub- 
committee last year for the first time, held extensive hearings on 
competitive bidding and the record, I think, is very strong in estab- 
lishing that competitive bidding, frankly, will not work in Legal 
Services. 

Grants to private practitioners will tend to diminish and under- 
mine the pro bono services that are currently being provided by 
private attorneys. Current staff models, we would strongly state, in 
fact, strongly encourages pro bono activities. The local staff pro- 
grams, in fact, coordinate and facilitate the participation of the pri- 
vate bar in pro bono activities and I think that is something you 
need to be very much aware of. In the absence of that, we think 
that pro bono activities will diminish. 

Competitive bidding, we feel, will erode the salaries and benefits 
that currently exist, that are already inadequate and meager in 
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Legal Services programs. It will also, particularly in programs that 
are organized, will diminish the effectiveness of local staff to bar- 
gain for terms and conditions of employment. 

Competitive bidding will as it is being proposed, eliminate the 
procedural safeguards against arbitrary defunding of current pro- 
grams and we frankly think that is simply going to lead to the po- 
liticizing of Legal Services. You are going to have essentially every 
disgruntled litigant who wants to get back at Legal Services 
advocating that local programs be defunded because of their 
effectiveness. 

The union is also firmly opposed to the restrictions on migrant 
representation. We don't think that it makes any sense at all to 
even consider placing any restrictions on advocacy that can be pro- 
vided to migrant workers. Migrant farm workers are the most ex- 
ploited workers in this country and we think it is a farce to even 
consider such an approach. 

We also have concerns about the history of monitoring in Legal 
Services and I want to point out that we are concerned about what 
we consider to be the excessive and burdensome demands on local 
programs. One particular point I want to make is that the privacy 
rights of employees of local programs have in the past been violat- 
ed and, in fact, have been subject to litigation. We would strongly 
urge that language be included that would establish a standard 
when it comes to the privacy rights of employees and that perhaps 
the Federal Privacy Act should apply in this situation. 

We also have some concerns about copayments that have been 
advocated from some quarters. Our concern is that copajmients will 
lead to the interests of the very poor being put aside, so to speak, 
for the interests of those clients who can afford to pay some fees 
for their representation. 

I should also say in closing that the union is also very much op- 
posed to restrictions on voting rights, prohibitions on the collection 
of attorneys' fees and a number of other provisions that have been 
advocated by the reform movement as far as Legal Services is 
concerned. 

Thank you. 
Mr. FRANK. Thank you. 
[The prepared statement of Mr. Loines follows:] 



PREPARED STATEMENT OF DWIGHT LOINES, PRESIDENT, NATIONAL ORGANIZATION OF 
LEGAL SERVICES WORKERS, DISTRICT 65, UAW 

My name is Dwight Loines and I am President of the National 

Organisation of Legal Services Workers, a labor organization that 

represents employees of Legal Service programs in thirty states 

around the country. NOLSW's parent union UAW, has been a strong 

supporter of Legal Services since the inception of that program. 

In recent years the UAH has devoted considerable resources in 

opposing the HcCollum-Stenholm bill, and expects to devote 

similar resources for the defeat its most recent incarnation. 

Mr. Chairman, the concept of competitive bidding is a major 

component of the HcCollum-Stenholm bill, and one of its most 

insidious provisions. As recently contemplated by LSC competitive 

bidding would lead to the dismantling of the current delivery 

system. It would be very expensive to operate and require a 

massive bureaucracy to administer. It would result in all major 

decisions being made in Washington by people who have no 

connection with local communities and their priorities. Local 

grantees would be plunged into incredible uncertainty that would 

undercut their  sense of  independence and  make them more 
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•uacaptlble to political pressures.  Every disgruntled defendant 

In a law suit brought by a Legal Services program is going to 

pressure LSC bureaucrats to fund less vigorous grantees. 

NOLSH/UAN believes that standards for the award of grants on 

a coopetltlve basis will be difficult to develop and to Inplenent 

rationally on a national basis. In fact the union believes that 

regardless of what standards might be articulated competitive 

bidding will result In undue emphasis being placed on cost over 

quality. IiSC officials in Washington will not be able to discern 

qualitative differences between applicants, and funding decisions 

will turn prljnarlly on cost. The experience with contracting in 

ths criminal defense area on relative small scales clearly 

supports that conclusion. 

In order to put themselves In the best competitive position, 

bidders axe going to claim that they can do more for less money. 

Currant grantees with long term experienced employees will have 

to cut the already meager salaries and benefits of those 

employees or place themselves at a competitive disadvantage.  As 
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a result the quality of Barvlcea to the poor will suffer as staff 

morale suffers and more experienced and dedicated practitioners 

leave the field. And ironically, in the long run, the cost will 

be even higher as contractors feel the Impact of unrealistically 

low bids. Moreover,  a large segment of the employees of grantees 

come from the local community and,  in some cases,  are often 

minorities. Those employees will lose their jobs and benefits and 

the delivery system will lose important links to the client 

community. 

The staff attorney program is the heart of the contemporary 

delivery system and is the glue that holds it together.  Unlike 

ten years ago,  local Legal Services programs  today receive 

supplemental funding from a variety of sources, both public and 

private, including Interest on Lawyers Trust Accounts  (lOLTA) 

funds. Those funding sources have generally come into existence 

In recent years to supplement services provided by LSC grantees. 

The growth of those funds is a strong testimony to the fact that 

IiSC grants have effectively leveraged other resources on behalf 
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of the poor.  Funds  from those sources would not likely be 

available to private practitioners. In fact a significant 

incentive to raising those funds, to assist struggling not-for- 

profit programs, will have disappeared if private practitioners 

successfully bid for contracts. 

Staff attorney programs also work very closely with bar 

associations in operating pro bono programs. The staff program 

generally has an I.SC funded pro bono unit that conducts initial 

interviews, prepares files, and provides referral services to the 

pro bono attorney. They also re-assign cases when necessary, 

prepare statistical reports, and engage in various promotional 

activities to attract additional participation by the private 

bar. Pro bono activity has clearly expanded dramatically in many 

parts of the country as a result of staff attorney programs 

working with local bar associations. The support and coordination 

provided by staff attorney programs are indispensable in 

maintaining the current level of pro bono activity in this 

country. 
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Finally with raspect to competitive bidding, the elimination 

of provisions of the LSC Act that provides for notice and a 

hearing,  prior to defundlng of grantees for cause,  would be 

disastrous.   Washington bureaucrats will be under tremendous 

pressure from disgruntled litigants to defund particular grantees 

precisely because of their effectiveness in representing the 

poor.  Moreover,  it is certainly not clear that the cycle of 

anti-Legal Services hysteria is at an end or that it won't 

resurrect Itself in the near future. Given the nature of the 

progfan,  and particularly its recent history,  it would be 

ludicrous to eliminate this important safeguard. Moreover, under 

the current provisions of the LSC Act, the Corporation can defund 

an existing grantee when it determines that there is a more 

qualified applicant for the grant. 

Restrictions on the ability of Legal Services attorneys and 

paralegals to provide representation to migrant workers,  as 

proposed by McCollum-Stenholm, would deprive the most exploited 

workers in this country effective legal counsel. Such a result 
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would be an abomination. It Is a total fabrication to say that 

the agricultural coomunlty In this country is somehow being 

vlctlalxed by migrant farmworkers and their Legal Services 

advocates.  There has simply been no showing whatsoever that the 

laws,  procedural safeguards,  and professional standards that 

apply to all attorneys who file frivolous law suits are not 

adequate to guard against any potential abuse when Legal Services 

attorneys are Involved. In fact NOLSW/UAW Is not aware of any 

disciplinary action or penalty that has been Imposed on any Legal 

Services  attorney In connection with litigation concerning 

farmworkers. 

Despite the concerns expressed by Congress over the years 

LSC monitors continue to make unreasonable and excessive demands 

for the production of documents.  In addition to the fact that 

these document requests are often massive and place unreasonable 

burdens on local programs,  the privacy rights of  program 

employees are often violated. In fact a United States District 

Court Judge In Portland, Oregon,  on October 6,  1989, In a law 



suit brought by NOLSN/UAH (National Organization of Legal 

Sarvlces Workers v. Legal Services Corporation, CV No. 89-464- 

PA) held that LSC's demand for access to confidential personnel 

files of the employees of local grantees was not "reasonable or 

necessary" to its statutory duties, and that * ...the evidence 

that LSC has been hostile toward legal services programs is 

overwhelming'. While LSC did issue a new grant condition in 

response to the court proceeding, it is inadequate and provides 

no safeguards against the misuse of employee information. 

Consistent with LSC's duties and responsibilities under 

the LSC Act, the Corporation should be required to conduct its 

•onltoring and compliance functions in a way that respects the 

privacy rights of the employees of local grantees, does not 

interfere with the duty of grantees and their employees co 

bargain in good faith, and does not have the effect of micro- 

managing local programs. 

Prohibiting redlstricting cases is a blatant attack on the 

rights of the poor to bring law suits under the Voting Rights Act 
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and the U.S. Constitution, to challenge political districts  that 

illegally dilute their voting rights because of race. On the one 

hand many conservative groups argue that the judicial activist 

have championed the rights of racial and political minorities 

over majorities on matters that are best left to the political 

process. Now those same groups oppose the right of poor people to 

use federal law to insure a level playing field in the political 

process. 

Timekeeping requirements as proposed by McCollum-Stenholm 

would impact negatively on the effectiveness of grantees. It 

would be extremely costly to implement, and would subject 

attorneys and paralegals, already overburdened with excessive 

caseloads, to additional burdens. Moreover, there is no 

practical reason to impose a system that requires contemporaneous 

recording of all time spent on cases or other matters. To the 

extent that time records might be needed to distinguish between 

the use of LSC and non-LSC funds a less extensive system might be 

appropriate. 
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MCCollum-Stenholm proposals to restrict the use of any funds 

received by recipients will result In less funds being made 

available to provide services to the poor. Private funds, 

Interest on Lawyer Trust Accounts (lOLTA) funds and Non-LSC 

funds, including other public funds will be affected. The ability 

of state and local public agencies, as well as private donors, to 

address specific needs of the poor will be eliminated if those 

needs are found to be in conflict with the LSC Act. 

The HcCollum-Stenholm provision dealing with attorney fees, 

governing bodies, lobbying and rulemaklng, authority of local 

boards, class actions, copayments, and theft and fraud, among 

others, are seriously flawed and should not be adopted as 

proposed. 
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Mr. FRANK. Mr. Londen. 

STATEMENT OF JACK W. LONDEN, ON BEHALF OF THE 
AMERICAN BAR ASSOCIATION 

Mr. LONDEN. Thank you. I eim a private attorney in San Francis- 
co. I am appearing on behalf of Jack Curtin, who is the president of 
the ABA. He is out of the country and cannot be here. 

I am a member of the ABA Standing Committee on Legal Aid 
and Indigent Defendants. The ABA has provided support to the ef- 
forts of C!ongress and the Legal Services Ck)rporation for many 
years. We welcome the statement of Mr. Martin, who, in his pre- 
pared remarks, emphasized that the fundamental objective should 
be expanded access to justice. 

We take issue with some of the specifics in recent proposals 
which are attempts to expand access to justice through, at the best, 
improving the efficiency of means of providing services to the poor. 
However, as I want to emphasize with some specific examples, 
many of those attempts to improve efficiency are xmtried, novel 
and experimental. While they perhaps should be explored fiirther, 
there is no reason to believe that overall they will improve access 
or expand access to justice. 

I want to make specific reference to the area of migrant legal 
services because our stemding committee has been preparing a 
white paper on legal services federally funded to migrant farm 
workers. We hope very shortly to issue our white paper. We have 
received many comments from program  

Mr. FRANK. Let's not describe it until we get it. We will read it 
when we get it. 

Mr. LONDEN. Very well. 
I would like to address a couple of the proposals that have been 

made in that context because, first, there is a question of whether 
there is a continuing need for specialized funding for migrant 
workers. That need is undeniable. The barriers to access to justice 
are particularly great for migremt workers: Cultural and language 
barriers, the fact that they move from season to season, from place 
to place, the dependency on labor contractors, their economic cir- 
cumstances—all have not changed in a way that reduces the access 
to justice problems. The need for specialized funding continues. 

Several ways have been suggested of improving the efficiency of 
service to the poor and to migrant workers. Those we find in our 
study do not bear out across-the-board change now. I will give you 
an example. 

Alternative dispute resolution, mediation and arbitration may be 
very effective in reducing costs; however, it must be borne in mind 
that these are untried programs. They largely do not exist. We will 
be replacing an existing functioning program with something that 
has not been tried. 

As a cost-saving measure, it must be borne in mind that the par- 
ties pay for mediation and arbitration. To assume that either the 
agricultural entities on one side of litigation or the Legal Services 
programs will be more efficient in terms of lower overall costs in 
dispute resolution is an untried hypothesis and it leaves out of the 
equation the fact that mediation must be paid for. Litigation is 
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paid for by the State and by the Government as to the costs of the 
court. 

There is no reason to believe that ADR will lower in the short 
term, at least, the cost of dispute resolution. 

The restrictions on solicitation for attorneys who will be serving 
the poor, and in particular, migrant workers, are in direct conflict 
with all of the needs for access that have led to special funding for 
migrants. 

We have considered requirements such as a specialized affidavit 
or statement as a predicate for litigation or settlement negotia- 
tions. From our study, it appears that those requirements are as 
likely to increase the hurdles and the costs and the administrative 
smd procedural difficulties in this litigation and ultimately increase 
costs as they are to reduce them. At least they should be studied 
and tried on a small scale before existing programs are disrupted 
and existing service is impaired. It is not consistent with the over- 
all agreed consensual goal of expanded access to justice to impose 
those kinds of requirements. 

The organized bar has, in large part, created the lOLTA funding, 
with the help of State legislatures. That has brought $100 million 
in funding to help and assist in the gap that is still left by inad- 
equate levels of Federsil funding. All of the testimony you have 
heard and all of the evidence is that the gap is getting wider, not- 
withstanding that there are 136,000 lawyers who are helping for 
free. 

To impose on private funds and on lOLTA funds the same re- 
strictions which apply to Federal Legal Services funds is not justi- 
fied by any need to ensure that Federal funds are being misused. 
Ebdsting accounting rules accomplish that goal. 

On the other hand, imposing those restrictions may mean that 
funds that are available to help beneficiaries of—that the legisla- 
tures and the donors of those funds intend to help can't be so used. 
Again, it is inconsistent with the goal of expanding access. 

I say, overall, that there are many assumptions in the past that 
there is a conflict, an us-against-them attitude and we welcome the 
attitude of Mr. Martin that we should get past that. 

I want to give the example in the migrant area. The program in 
Minnesota, for the Red River Valley, has been so successful in serv- 
ing the migrant workers there that it has been a boon and a serv- 
ice to the growers. Growers there actually do not—are able not to 
pay wages until the end of the season and one way they are able to 
do that is that the Legal Services program is so effective at obtain- 
ing emergency relief and public benefits on a schedule that makes 
it possible. 

Most of the litigation undertaken by that progreun is not against 
growers. It is to benefit agricultural workers in their disputes with 
landlords; it is to get workers the public assistance to which they 
are entitled; and it is of mutual benefit to growers and to the farm 
workers. 

I would like to call the subcommittee's attention, on the question 
of whether there is still a need for this special assistance. Secretary 
Dole's public announcement on her visit to a farm labor camp in 
Florida, and with the committee's permission, I would like the 
record to include it  
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Mr. FRANK. IS there objection? The Chair hears none and it will 
be included. 

[The article referred to follows:] 

Vliit to labor camp ihodu labor SMfttory Dek 

Shabby housing on farm labor camps 
may be hit by stricter enforcement 
» •*••!> MU                     Maa: aatm. ftmd wt)r ml mt   miaaiiiiiiii mm »«•«. Vf wot- 
»» iMm mmm                          TMM Mn Mit. Ttan *M fHn.                                     *t mac ^nlM »r IMM. « 

WAHONCTON - UMr ho*-   m lai w. lafcii —« >r» -YaHwallaraiwmfigrak   >• mia. wuna: 
laj ninimn rili ii- Itirri   la*. ••<<•*•«••** «*- •nayna .. THTI iMnf u la     -T»Mlar aifcanaw. wai ii 
Ito iM<in Mmeu ••< |g«   MI (IMMI k|p <r«»tM OMIT a •» |M« (km «'• Jaa MC   aiiiiifwrttt «*<m n Ua bit 
riHMa 111 II I HI mm mi   mtm wm ^Dm mrmt *m MMMMI a fnhm tk» trm   •• *•« °MW lad unpraTit 
•maMavt Ha (taUi ataa   «ril a ml a aa aaor." iM LMr "1^   mummun mmt intrmm 
*i ••<• • «nn* oan a •     Ina *ttm »• d«»uta«i ikr. to lainm run ivMti   •tarn. 
M«Mi UiB utir <•>* a nv"   Mi toll tm^m m «• tao-   radmoai't lannni araeior ((       im i cMI avt ter OB- 
M^                                       im. am Uf aiMWilaii M> niiaal i«Wi.                         ilarm ri*«ai nn n< hM» 
It iMvM «« M tr da op*.   *trit ^miuaL da •aanwn. onaia Mtk Ua LiMr C>.   1M ruimlUUUH ar iimnni 

•Mat. DM a «4<aii atfi u   taa (HI aata awk of a <«i In paRoaM imiiii anr taw (ar   aihar lawi. Ita M«annaai haa 
kawt afifMnaaM af hMaiaf   Oa aall tuariWM paar IM« tfca atdaltn dauM |a. aemdnt   ••< «a<iiiaa4 i»a«in« dollar 
mrfin- aad nfa Ixn appir   aaadnaaa la mm an I. a aanaa <ka aakad M la ta   aBaaa. aaunaa Mid. 
IM w ika allaam U aiUai      'Ta aaaa Hai a lUUa atafO- idadlllal                                      -aan(B| tamr^ nandatdi 
iiipaili via ntk a tta UaMad   cH aai ddi alD anr tafpaa "••'• haalni maaa aoini   a oanr oan wirkan aid dartt)' 
iMai.                                        (am I aarid bapa d'l lal laa tar lal a da dda ... nara an   wba'a raapemlbla («r oiiirul 

AMM da |in>lli1ii - Or   itaaik tt« lukta Uw ftwi paapla Ma an i Miiaid aba*   taulUa' IiTBf cgadUana - uia 
laadaonkaimaaMUareMipa   ixa Mr a oak aid (na anr." ftt pcHileil bnpllmtat. ftdtre.   amplorar ir UM coitraeiar »>ia 
aa ttataai aad Waal aaaa aad   tUd Mka naiiiiit aiaaiiiha di. M ten Ibbar imUMMw baa  namii op iha •ortm and uiaa 
iMiiim paaaBaa kr ipliiin   natat t fanawartat Jaatica orrir baaa a M| Mn aa na   ttan frgo jet ui xb. 

baiilin aad aafa   Tmt ba. kapaHkaa apaada." laid ona d*.     -JtamavIM cbancit m la> 
aiafldani. aawaa MM. luaaaaa ginpa an taary af   ianmaal aaona (bauliar «nti UM   luafa aa da aumtoauai of UM 

O. Wajna Cutnr. a ilniilawil   aar flia dat *aM aapaaa »m   Manfaaqr aafallaHaia ga ila   BUllnini vapa awapOaa ror a|- 
aida •(« auaaiipaaad Ma a iba   an iiiiiilaa aa Mnan. mr   kaa. rkalaa*. Tfiai alaa •guM radon 
Uhnad lara eaeip a eaml   at nmaw alnady Ibaa laadai       Dala baa gal a^ad adr oa a   Caagraaa'appnni aad •ttuii u» 
Platida ua Mar. raeaUt aa eaa-   gam nddMliH uaauiHH pm-   plan yai ha aa; aata aa aa-   Labar nipiii tban i> m • 

BiiMdiilll- to (aaMai ii. a 
aaaaaaaM. 

-T>T>i| a IM a ebild can 

ban la ia( alaa) la iba naid - 
aad ana aaaiiliiiii |aa n oia 
jarnaan - bacaaia ibar hava 
paabin alaa a ga. 

•Ma a tiiact tba pnblan :i 
•aald taehda dH baada 1 tba 
Labar. Bdwallae. Aprtnltur* 

Associated Press story SSS Z^SSJ^S^ 
July 30,1990 ff,^ jn^ tn^«»„« 

"Aa lAbn a aai a Iw ciaap 
dam baid. naa pawKM or 
«*aaia. bal a ar a an ina 
•arid aa a nallr a." aaid Oaa 
Tm. a ailiii laai ftr Mo 
Ira aai a aaala nilliiii 
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Mr. LoNDEN. And also to the GAO case study, which found after 
extensive investigation that there is no evidence of abusive prac- 
tices which merit special protective procedures. 

Mr. FRANK. We will reference the cite. There is no need to in- 
clude it in the record to save printing costs because people can 
easily—if they can get the record of this, they can get the GAO 
report, but we will let the reference to that stand. 

Mr. LoNDEN. If we can include two excerpts from the report in 
the record, they are one page each. 

Mr. FRANK. We will include those. 
Mr. LoNDEN. We will submit those. 
Thank you. 
Mr. FRANK. Thank you very much. 
[The material referred to follows:] 
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asMBjaajaaLSOia-s^aB-asBBSMa* 

Gag* BtnOif  «it "In OUT Opinion, tiM ^Tsnt** bad a raaaenabla 
basis to pursiM werkara' olalas agalnat grewar A £or vleiationa 
of aWPA [AQTlaaltural Worlcara Protaotlon Aot] and FLBA [Fair 
Labor Standards Aot]. nadar both AWPA and nSA, a growar nay ba 
lagally raaponalbla for violatlona o£ law ocaslttad by a craw 
laadar...Apparantly, qrcmmr A did net undarstand bis potantlal 
liability for tha oraw laadar'a aotlons, whioh say hava oauaad or 
contributad to hia faaling that ha was baing harassad." (Paga 
M). 

Caaa Study i2;  "In our opinion, thara waa a lagltlsata dlaputa 
aa to tha nuabar of aandaya growar B usad for purpoaaa of 
dataralnlng whathar ha waa axaapt froa tha law...Ha found nothing 
lapropar or unraaaonabla In tha attomay'a aotiona about which 
growar B coaplainad." (Paga 63). 

e»— flfcimv tat "m our opinion, thara was a raasonabla baaia for 
a olala against grcwar C... Conoaming tha grantaa attomay'a 
aotiona, wa found nothing iapropar in hia taotloa." (Paga 66). 

Caaa Study t4; "iha four grantaa attemay practioaa to which 
orovar D axprassad oppoaltion do not appaar to ba unfair or 
iiqtropar."  (Paga 71). 

cutmrn K*mAv  JBt "w* offar no obaarvatloaa ragardlng thaaa 
disputaa baoausa growar I raoantly suad tha grantaa for abusa of 
p'rocaaa, raialng quaationa about thaaa dlaputaa for a ootirt to 
addrass." (PagaSl). 

*CAO, Ri^ort to Ooagraaalonal Saquaatara (Bon. Bavarly 
Byron, Bill XOCollus, Charlaa W. Stanhola and othara), 
Orantas Attomaya' Handling of Klgrant Famworkar Dlaputaa 
With Crovars, Saptaabar 1990. Aooordina to tha OAO, tha 
oaaaa wara aalaotad froa growara "Idantiflad by 
congrassional ataff saabara, orowar aasoaiationa« and 
a aaaroh of LSC cloaad ooaplalnt fllaa." 
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OTHRH GAP FACTS* 

1. OAO'a r«vl«w of LSC data shovad grantaac raportad nagotiatod 
•attlaaanta wltb growara In about 80% of tha l,069 caaaa aattlad 
or daoldad la 1987 and In 87% of 1,343 oaaaa In 1988.  (Paga 25). 

a. (UO found no dlaolpllnary actlona by atata bar aaaoclationa 
agalnat algrant lagal aarvica attornaya from the period 1985-1988 
or Rule 11 ordara by Federal Courta for filing frivoloua law 
auita. Tha GAO contacted tha atata bar organlcatlona to verify 
tha inforaatlon. (Paga 28). 

3. SAO found froa LSC data no aalpractloa aotlona filed againat 
grant** algrant attemays.  (Page 38). 

4. SAO found In reviewing 19 oonplainta riled with tha UC 
againat migrant programa that no evidence by LSC inveatigatora 
aubatantlatad any of the 19 complainta of alleged Improper 
conduct by grantee attorneya.  (Page 38). 

•SAO, Report to Congreaaional Requeatara (Hon. Beverly 
Byron, Hon. Bill HcCollum, Hon. Charlea Stanholm, and 
ethara), Grantee Attorney*' Handling of Migrant 
ramvorkar Dlaputaa With Growera, September 1990. 
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[The prepared statement of Mr. Londen follows:] 

PREPARED STATEMENT OF JACK W. LONDEN, ON BEHALF OF THE AMERICAN BAR 
ASSOCIATION 

Mr. Chalroan and Members of the Subcoomittee: 

I am Jack Londen, a lawyer in private practice in San 

Francisco and a member of the American Bar Association's Standing 

Committee on Legal Aid and Indigent Defendants.  I appear today at 

the request of our President, John J. Curtin, Jr., who is out of the 

country and regrets that he is unable to be here himself. 

First, I commend you, Mr. Chairman, and your Subcommittee for 

the leadership you have shown in fighting to preserve meaningful, 

comprehensive legal services for the poor in this country. Without 

this Subcommittee's vigilance in its oversight of the Corporation 

and its commitment to high quality, and effective legal 

representation, the report card on equal justice in this country 

would be a most unsatisfactory one. 

That is not to say that we are at, or even close to, a 

satisfactory state of affairs with respect to meeting the legal 

needs of the poor. 

An ABA study of legal needs of the general public in the 

•id-70s demonstrated that, even if minimum access were achieved, 

only 20t of the legal needs of poor people would be met. 

Several states have conducted detailed surveys in recent years 

of the legal needs of the poor in those states, including Maryland, 

Massachusetts, New York, Illinois and Maine.  According to these 

studies, the level of needs of the poor for which there was no legal 

assistance ranged from a low of 77% in Maine to a high of 86% in New 

York.  In New York, this translates to nearly 3 million civil legal 

services matters annually. An Ohio study will be released later 

this month and will show, we understand, an 83% unmet need. 
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A recent pilot national civil legal needs survey of low income 

people the Anerican Bar Association conducted showed there were 4.9 

million civil legal problems of the poor in 1987 for which there was 

legal assistance and 19 million for which there was no legal 

assistance — again an 80% unmet need. 

The federal appropriation for the Corporation ten years ago 

was $321 million.  Simply to have preserved those PY8I real dollars 

by adjusting for inflation over the intervening decade, the 

appropriation for Fy91 would have to be over $500 million.  But it 

is $327 million — or only 65% of the real-dollar funding level ten 

years ago. 

We have been fortunate that there were significant 

new non-federal resources which became available during the '80s. 

The lOLTA, or Interest on Lawyer Trust Account, programs that began 

in the early '80s now generate roughly $100 million in revenue each 

year.  Further, the organized bar has redoubled its efforts to 

provide pro bono legal services, and now more than 136,000 attorneys 

are enrolled in bar-sponsored pro bono programs. 

But these Infusions of resources have provided a safety net, 

not a panacea. They have helped file part of the gap created by the 

fall-off in federal funds over the last ten years.  They have helped 

keep the unmet legal need of the poor from growing even larger, 

rather than helping to make any meaningful improvement in this 

historic problem. 

2 - 
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But the problems are not only financial but policy-related. 

During the '80s, the primary issue was whether the Corporation would 

survive. That issue was resolved affirmatively and, mercifully, is 

now behind us. But as we head into the '90s, an issue of e<iual 

importance now squarely confronts us — whether the poor in this 

country will have access to effective and comprehensive 

representation or will be permitted only a fraction of the justice 

available to others. 

He believe strongly that "equal justice under the law", means 

what it says. It means that lawyers for the poor should — Indeed, 

must — provide the full array of advocacy measures for the poor 

that those of us in private practice provide our clients.  "Equal 

justice" does not mean partial justice, it does not mean sometimes 

justice, it does not mean "justice so long as you don't step on toes 

or offend powerful interests." 

There are those who maintain that legal services programs 

should only provide help to individual clients with respect to 

so-called "day-to-day" legal problems.  It is interesting to note 

that many of those taking this position were among those advocating 

the abolition of the Corporation in the '80s.  In any event, we find 

ourselves squarely opposed to their positions.  In fact, at our 1990 

Annual Meeting last August, our House of Delegates unanimously 

adopted the following resolution: 

RESOLVED, that the American Bar Association opposes 
the passage of legislation, such as H.R. 5336, which 
would amend the Legal Services Corporation Act to: 

1.  Restrict legal services and pro bono programs in 
their use of lOLTA funds, state and local government 
monies and private contributions; 

3 - 
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2. Authorize the Corporation to discipline program 
attorneys for violations of state ethical codes; 

3. Place program attorneys and attorney board members 
in conflict with their ethical responsibilities by 
providing for board involvement in the selection of 
specific individual cases for representation; 

4. Create obstacles applicable only to low income 
persons in obtaining representation and access to 
the courtsf administrative agencies, and other 
forums for the resolution of their disputes; 

5. Deprive the poor of lawyers to assert basic 
statutory and constitutional rights; 

6. Dismantle the local control structure and destroy 
the effectiveness of the current legal services 
delivery system of staff and pro bono programs; and 

7. Cause the unwarranted diversion of resources by 
requiring excessive recordkeeping and subjecting 
programs to claims by disgruntled defendants. 

Over 100 state and local bar associations and foundations 

adopted similar resolutions last fall in opposition to these 

legislative proposals; a list of those bar groups is attached. 

Let me discuss one area of particular concern to me — 

proposed restrictions on representation of agricultural workers. My 

comments stem from the relevant provisions of the "Legal Services 

Reform Act of 1990" since at this writing there has not been any 

comparable legislation introduced this year. But the comments are, 

I believe, directly relevant to the overall concern expressed above. 

The problems of access to justice are dramatic and severe for 

migrant farmworkers. In addition to the barriers faced by all of 

the poor, migrant farmworkers face the barriers of language and 

cultural differences, geographic isolation in remote migrant camps. 

- 4 - 



92 

economic dependence upon agricultural contractors and employers, and 

constant transience to serve the needs of growers as the seasons 

change. 

Because of these barriers, on top of the scarcity of legal 

services for the poor generally, migrant farmworkers continue to 

have serious and basic legal needs far beyond those met by existing 

legal services programs. My committee of the ABA is studying the 

most recent information on farmworkers' legal problems.  This work 

confirms that migrant farmwork is still one of the least well-paid 

occupations In this country, with one of the highest rates of 

occupational Injury; that migrant farmworkers and their families 

suffer from high rates oC Illness, Including many illnesses related 

to pesticide exposure and nutritional deficiencies; and that, alone 

among American workers, migrant farmworkers occasionally are subject 

to debt peonage and even physical abuse, sometimes enforced by 

threats and violence.  Living and working conditions remain far 

below the standards set by laws passed years ago.  Last year, 

then-Labor Secretary Elizabeth Dole publicly decried the conditions 

in a farm labor camp she visited, and the failure of her own 

department to enforce the law. 

There are laws already in existence that, if enforced, will 

remedy these problems. Congress and the states have passed 

comprehensive laws regulating the wages, terms and conditions of 

migrant farmwork, each of which recognizes the special 

vulnerabilities of the migrant population.  Public benefit programs 

- 5 - 



exist to enable migrants and their families to supplement their 

diets and to survive the off-season — and also to enable 

agricultural employers to have a large, seasonal labor force. 

Many of these laws go unenforced because of insufficient 

resources for legal services. As Secretary Dole emphasized, the 

government has simply been unable to bring about effective 

compliance in some areas. Yet some of the amendments to the Legal 

Services Corporation Act that were proposed last year would, if 

implemented, worsen the situation by significantly reducing migrant 

access to legal services, funding for migrant legal services, and 

the effectiveness of those services. 

Proponents of these amendments suggest that they are justified 

because migrant legal services providers are bringing frivolous and 

harassing claims against agricultural employers, resulting in high 

costs to growers to litigate these claims.  But, as confirmed by a 

recent study by the General Accounting Office, the evidence does not 

support claims that migrant legal services providers are harassing 

agricultural employers.  In the absence of such evidence the 

amendments are wasteful and premature, at best. 

Moreover, there is no evidence that the proposed amendments 

will reduce litigation costs for agricultural employers.  These 

amendments — affecting areas as diverse as solicitation, 

prc-lltigation negotiations, and pre-litigation documentation of 

claims — are untried experiments that will introduce new procedural 
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issues In litigation, and aay not have any significant benefits. In 

fact, because these amendments create novel and unclear procedural 

requirements/ it is likely that they will increase the cost of 

litigation to both sides. Ne oppose these proposals to introduce 

new hurdles that must be jumped only if the clients are poor. 

These amendments seem particularly short-sighted in light of 

the fact that many migrant legal services providers are able to work 

cooperatively with agricultural employers to achieve results that 

benefit all parties.  Let me cite one example, drawn from the Red 

River Valley in Minnesota. We were told by both the chief lobbyist 

for the Minnesota Sugar Beet Growers that only by virtue of the 

effective representation of migrant farmworkers in state 

administrative agency proceedings provided by the Southern Minnesota 

Regional Legal Services program were benefits secured for the 

workers which assured there would be an economic supply of labor 

available to the growers.  The Minnesota Sugar Beet Growers opposed 

last year's proposed amendments because of the cooperative, mutually 

beneficial relationship that has developed between growers there and 

legal services attorneys.  This is only one of a number of examples 

of how an effective legal services program can benefit farmers and 

growers by serving the agricultural labor force. 

There are five other proposals that I would also comment 

briefly on:  competitive bidding, restrictions on private funding, 

attorneys fees restrictions, legislative redistricting, and 

administrative and legislative representation. 

- 7 
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CoMpetltlve Bidding 

There la no basia for concluding that competitive bidding 

would Improve on the current approach to funding and providing civil 

legal aervicea to the poor.  In all likelihood, efficiency and coat, 

rather than quality of aervice, would become the most important 

criteria for rating a progreun.  In the indigent criminal defense 

context, competitive bidding haa generally proven to be problem- 

ridden and a failure.  Studiea of theae attempts reveal that costa 

roae, quality of repreaentation deteriorated and virtually every 

community abandoned the experiment aa the baaic delivery ayatem. 

Competitive bidding haa not fared much better in the civil 

context. The limited experiments with competitive bidding by the 

Corporation in 1986 and 1987 demonstrated, from what we have been 

able to learn, that very similar problems occur. 

The competitive bidding proposal alao poses a grave threat to 

the continued succeaa of the pro bono efforta of bar associations. 

Moat pro bono activitiea are highly dependent on staff lawyer 

programa for intake, referrala, training and backup, without which 

they could not operate.  Further, if this proposal resulted, as 

apparently intended, in paying private law firms to handle caaea, it 

would diacourage the law firm down the hall or up the street from 

performing similar aervicea for free. Thua, implementation of this 

proposal will lead to a withering of pro bono work. 

43-879 - 91 



He have previously supplied considerable Inforaation to this 

subcooalttee on the problems that have arisen in the criminal and 

civil areas with respect to competitive bidding and I will not 

belabor them here.  Suffice it to say that it is clear the 

competitive bidding proposals are a blatant attempt to dismantle the 

entire current delivery system for legal services for the poor — a 

system of staffed legal services programs directed by boards 

controlled by bar associations, working in partnership with 

bar-sponsored pro bono programs.  It is a system which, despite its 

gross underfunding, has served the poor, as well as the justice 

system, very well indeed. 

Private Funding, lOLTA Funding 

The budgetary shortfalls discussed above have given new 

urgency to the need for local programs to Increase significantly the 

resources raised from sources other than the LSC.  Funds have come 

from a variety of sources, including law firms; bar associations, 

individual lawyers, foundations, the United Way, and individual 

contributors. 

These contributions are made most often to expand the types of 

legal assistance the local program provides and for purposes 

designated by the grantors. We are very troubled by the notion that 

the federal government would attempt to dictate to private 

individuals and groups how their charitable contributions are to be 

utilized.  In addition, at a time when the unmet needs for services 

are so great, the ability of local boards to raise additional funds 

- 9 
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to help meet the need should not be hampered by restrictions on fund 

usage. We therefore would strongly urge the removal of any and all 

restrictions on the uses which can be made of private funds. 

Some recent proposals would extend restrictions to cover state 

and local government funds and lOLTA funds, and we strongly oppose 

these proposals as well.  lOLTA deserves special mention.  These 

proposals, in effect, would strip the state-designated governing 

board for the lOLTA program of its ability effectively to utilize 

its monies to provide important legal services not available through 

LSC funding.  For example, many programs use lOLTA grants to serve 

the elderly or disabled who, while they do not meet LSC financial 

eligibility guidelines, may still not have sufficient resources to 

afford legal assistance. Financially eligible clients would find 

out they would not be able to receive representation in many areas. 

Again, there are many classes of aliens in this country legally who 

cannot be served by legal services programs using LSC funds but can 

and often are served by using lOLTA and other non-LSC funds.  The 

public bodies that administer lOLTA funds are well suited to 

determining how those funds should be used.  Those determinations 

should best be made in each state and not dictated from Washington. 

Attorneys' Fees Restrictions 

H.R. 5336 contained a highly one-sided provision on attorneys' 

fees. Given the drastic underfunding, there is no valid reason to 

bar legal services programs from receiving awards of attorneys' fees 

from private party opponents.  Congress and state legislatures 

created fee statutes to fund cases on civil rights and other 

- 10 
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violations, and also to deter the violators.  It would benefit only 

the violators to make these statutes off-limits to the poor.  It 

would be equally unjust to create a special exception to the 

American Rule — that attorneys' fees are ordinarily not recoverable 

costs — only to the detriment of the budgets of legal services 

programs. 

Redistrictinq Matters 

H.R. 5336 would have prohibited representation by legal 

services programs in certain types of cases regardless of the source 

of the funds used. This Association has long supported the 

principle, embodied in the existing Act, of local control of 

programs.  Program governing boards should have the flexibility to 

use available funds to address the paiticular needs of their 

communities. 

Section 2 of H.R. 5336 would have prohibited any program, 

whether staff or pro bono, which receives any LSC funds, from 

participating in any Voting Rights Act representation involving 

redistricting or in any representation involving the census.  This 

prohibition would deny poor persons the opportunity to preserve 

fundamental civil rights under the constitution and one of this 

country's major civil rights acts. These cases are not partisan in 

nature.  Rather, they are frequently based on the effective denial 

of the right to vote because of discrimination based on race — 

cases involving, for example, county commissions with at-large 

districts resulting in no minority members despite their sizeable 

- 11 - 
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population In the community.  The makeup of local government is also 

Important for the profound effect it can have on the lives of poor 

people through decisions on how resources and services are 

distributed.  Few legal services programs have actually provided 

representation in redlstricting matters; but when possible cases 

arise, local programs are best situated to determine whether they 

should be brought in the face of competing demands for services. 

Administrative and Legislative Representation. 

H.R, S336 also would have stripped legal services lawyers of 

certain tools in achieving their clients' objectives.  It would have 

prohibited representation of an eligible client in both 

administrative rulemaking proceedings and in legislative forums. 

The poor are the segment of our society most heavily and 

directly subject to bureaucracy. A significant percentage of their 

legal problems arises from their extensive involvement with 

administrative agencies.  Limiting their lawyers, access to 

participation in the agencies activities would deny them equal 

access to justice.  It also often would result in expensive and 

time-consuming litigation which could be avoided.  Prohibiting 

representation in the legislature would deny the poor what may be 

the only opportunity to resolve their problems and would deny 

legislators the opportunity to obtain information on the 

consequences to poor people of specific proposed and existing 

legislation.  Legislative and administrative representation have 

long been formidable tools used by private attorneys to represent 

their clients; they should also be available to legal services 

clients and their lawyers. 

12 
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Justice Learned Band once stated, *lf we are to keep our 

democracy, there must be one commandment: Thou shalt not ration 

justice.* Let us make the guarantees of our democratic system of 

government — that all people are equal under the law, that justice 

is dispensed without regard to wealth or social position — a 

reality. Let us not ration justice but rather guarantee our poorest 

citizens access to vigorous and comprehensive legal representation. 

- 13 - 
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Hoblla lar Maeeiatioa 
Indlaiu ttata Mr Xsaoelition 

stat* lar of krltooa 
Arisona Bar Foundatioa 
Maricopa County lar Aaaoeiation 

Arkanaaa far Aaaociatloa 
rulaakl county lar Aaaoeiation 

Stata Bar of California 
Lon9 Baacb Bar Aaaoeiation 
Saeraaanto County Bar Aaaoeiation 
Loa Angalaa County Bar 
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Mr. FRANK. I am in substantial agreement £ind grateful to all of 
you for this. I would say that with regard to the duality of the 
funding sources, I am in favor of allowing the non-Federal funding 
sources essentially to be used for the purposes the donors intend, 
but I point out to all concerned that to the extent that we do that, 
to the extent that we have several funding sources, or two for these 
purposes, a Federal one and a non-Federal one, and some of the 
purposes for which the non-Federal funds can be used are not pur- 
poses for which Federal funds can be used, then accounting be- 
comes very important. 

It is not analogous to a private firm because, as long as the ac- 
tivities are certifiably legitimate under the public rubric, there is 
no need for a breakdown by client name, exact amount of minutes, 
et cetera. Some of the purposes for which you bill in the private 
sector, for which you record in the private sector, which is to bill, 
are not relevant. 

So we are going to insist, I hope, on an accounting system which 
says you are going to have to account for the time of those working 
so that we can make sure that Federal money is not used to pay 
for nonfederally approved purposes. 

I ask people to begin to think now about an accounting system 
and it is probably less than you have in a private firm and more 
than the Legal Services grantees want to do, but if they want to 
preserve the right to use private funds for nonfederally approved 
purposes, they are going to have to do that. 

Mr. Gekas. 
Mr. GEKAS. I thank the Chair. 
The composite of the three testimonies that we heard here is one 

of opposition to any and all restrictions of £iny type except, per- 
haps, the one that is inherent in the original purpose, namely, the 
funding of the Legal Services system. All these proposals have 
come up in the last couple of yesirs to try to put perceived reins on 
the activities and all that. There is unanimous opposition. 

In effect, you are sajdng, have the Federal Government keep out 
of the business of the local Legal Services entities. I would like to 
hire all of you on my conservative agenda in the Republican Party 
to advance the cause of noninterference by the Federal Govern- 
ment in local affairs. You have been a great spokesmen for that. 

[Laughter.] 
Mr. GEKAS. I think you would make great consultants for it. 
The point is that I hear nothing on how we are, as a Congress, to 

keep a h£uidle on this. Are we supposed to simply appropriate and 
then never be present again in the workings of the Legal Services? 
I don't mean to make an extreme case out of this, but it seems that 
your testimony is extreme. You don't want any restrictions, not on 
solicitation and agriculture, not on—I haven't heard direct opposi- 
tion on timekeeping—no restrictions on competitive bidding and 
other ideas of trjdng to put a public handle on public expenditures 
for a public program. 

I appreciate the advocacy you have in favor of Legal Services, 
but I suppose, then, we are going to be left—if we follow your direc- 
tion, the only constraint we will have is the level of fundmg. 

Any comments? 
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Mr. MCCALPIN. I think that there are several things. First of all, 
nobody is advocating that there be any change in the restriction 
against the use of these funds in criminal matters. Representation 
in the criminal justice system is something entirely different, sixth 
amendment and the like, so that I think to that extent, nobody is 
arguing that it ought to be free and open with freedom at the local 
level to decide whatever they w£mt to do. 

But, beyond that, I think that if the Congress is going to control 
the purse strings in terms of the dollars which will be appropri- 
ated, and if the aspiration is that people who cannot afford legal 
services be put on the same footing with those who can afford legal 
services, then it seems to me that the restrictions ought to be mini- 
mal because there are no restrictions on what a person who can 
pay for legal services can buy and if lawyers  

Mr. GEKAS. Yes, but isn't that, then, a mandate to the locals, 
given the fiscal restraints, to so prioritize, to so allocate time and 
resources to make sure that the poor person who needs that one- 
on-one advocacy has a priority over perhaps a class action on some 
legislative or political proposal that would not have as direct a ben- 
efit on a poor person who needs a divorce badly to get out of a bat- 
tery situation or needs sustenance for his or her children, that kind 
of thing? 

That is important to me. 
Mr. MCCALPIN. I agree with you when you said that it is abso- 

lutely fundamentally important for the local program to prioritize, 
to determine what is the best use of the limited resources in the 
local community; but I think I disagree with you if you say that it 
is more important that one person get a divorce than that 1,000 
persons have access to welfare benefits through a class action. 
Indeed, a class action is the most conservative, economical and effi- 
cient way to utilize those resources to get benefits to people over 
multiple representation in repetitive litigation. 

Mr. GEKAS. But you still leave that one disenchanted poor person 
out in the cold, perhaps. 

Mr. MCCALPIN. You do as long as the Congress doesn't appropri- 
ate enough money to take care of them. 

Mr. GEKAS. I am just as quick to blame the local entity for not 
prioritizing. 

Mr. MCCALPIN. But they did prioritize and said that welfare is 
more important than divorce. 

Mr. GEKAS. That is you opinion. That is your opinion. 
Mr. LoiNES. I would just emphasize that you should appreciate 

that priority-setting is a local phenomena, so therefore, if the local 
community has decided, through a fairly extensive process that the 
individual divorce case is more importaiit than something else, re- 
gardless of my opinion, or anybody in this room's opinion, that is 
going to be responsive to the local situation and these local boards 
of directors are very representative. I mean, this was designed so 
that, frankly, people sitting here in Washington would not be dic- 
tating and saying that perhaps class actions should be emphasized 
over an individual case. 

The point is that this is determined locally. 
Mr. GEKAS. Yes, but—I imderstand it and you understand the re- 

alities better than I do. They are unelected, 1,000 percent imelect- 
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ed, and the kind of responsiveness that you are talking about is 
still programmed by the individual program, the individual agen- 
das of the people serving, who are well-intentioned, I am not saying 
that, but what I want to try to glean from your testimony and to 
throw back at you is that we have serious problems with the trust 
of the American public in some segments of the Legal Services Cor- 
poration. We are trying to blend in the best with all those 
concerned. 

I have no further questions. 
Mr. FRANK. Mr. Ramstad. Go ahead. 
Mr. RAMSTAD. Thank you, Mr. Chairman. 
Your testimony with respect to competitive bidding constituted 

less than a glowing endorsement. I would just like, as a new 
member on this committee—was wondering if you could explain in 
a little more detail why and how competition would impact ad- 
versely on the ultimate recipient, mainly, the indigent person. 

Mr. MCCALPIN. I think the best way to do that is to point you to 
the example of competitive bidding for representation in indigent 
criminal defense work. There are many instances around the coun- 
try where contracts have been let to individual lawyers or law 
firms to provide public defender services. Universally, they have 
been a disaster. What happens is they come in with low-ball bids; 
they either come back and ask for more money, which destroys the 
economics, or they shorteut the representation. No motions, no 
depositions, no preparation, go in and do it on a mass basis. It is a 
vei^ inferior service. 

"nie fact of the matter is that all across the country, the move- 
ment is away from competitive bidding for indigent criminal de- 
fense. There are at least two or three examples of that on the civU 
side. One is Columbus, OH; another one is the so-called voucher 
study which has not been successful. As a matter of fact, the Corpo- 
ration a few years ago let contracts on that kind of a basis in three 
or four places around the country—Jacksonville, FL, for divorces 
and someplace in the Middle West. We have tried to get the results 
of those experiments by the Corporation and they won't release 
them. We can only speculate it is because they are bad news. 

Mr. RAMSTAD. Isn t your argument more one for quality control 
than against competition? I had experience for 5 years as a crimi- 
nal justice lawyer and I can't disagree universally with what you 
are saying in your judgment, but I know in Minnesota, where my 
experience is, we have—it is sometimes the best and the brightest 
who come in with their pro bono spirit and—not literally pro bono, 
but in terms of competitive bidding, and many fine lawyers, and 
much good representation has resulted. 

Mr. LoNDEN. If I could address your comment. Congressman, 
there isn't on the criminal side, helping indigent criminal defend- 
ants, the same level of pro bono activity as there is on the civil side 
and we think that that may reflect the fact that on the criminal 
side, private lawyers are paid as conflict counsel or through these 
competitive bidding contracts to do that work. 

Our well-founded fear, we think, is that this 136,000 lawyers who 
are doing this for free might be deterred from doing that if their 
peers are being paid to do the same cases. Let us at least have 
some confidence from experience that that is not the case before 
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we embark wholesale on a legislative requirement that would undo 
programs that are working. 

Mr. RAMSTAD. Thank you, Mr. Chairman. 
Mr. FRANK. Thank you. We are going to go vote. When we 

return, I will be a little late. Mr. Gekas will begin as we hear from 
Ms. Filoxsian and Ms. Spano. We appreciate your coming. We are 
sorry but votes happen, even when they are not about anything, as 
this one is, so the committee will be in recess and we are very ap- 
preciative of the testimony of these witnesses. 

[Recess.] 
Mr. GEKAS [presiding]. This hearing will reconvene with the 

panel of witnesses composed of, for the record. Migrant and Immi- 
grant Assistance Center, Hazel Filoxsian, who is the executive di- 
rector; and the Alternative Dispute Resolution System, represented 
by Joanne Spano, who is the coordinator of that entity. 

You may proceed in any fashion you desire. 

STATEMENT OF HAZEL FILOXSIAN, EXECUTIVE DIRECTOR, 
MIGRANT AND IMMIGRANT ASSISTANCE CENTER 

Ms. FILOXSIAN. Thank you, Mr. Chairman. 
I am not appearing as director of the Migrant and Immigrant As- 

sistance Center. I am a farm worker. I am a former migrant 
worker and I am a present seasonal agriculture worker. I still work 
in the fields and it is in that capacity that I am here today, as a 
farm worker. 

I do want to thank you for this opportunity. So many times, 
these meetings are held to determine what is best for farm workers 
and farm workers are not there to give any input about how they 
feel or about the issue that is being discussed. 

Right now, what I am feeling is a little confusing. On my ride in 
here, I got to pass the Supreme Court, and I saw written across the 
Supreme Court "Equal Justice for All." But I couldn't believe it. I 
really couldn't believe it. I remember only once in my life feeling 
this singled out for discrimination and that was during the time 
there were signs all over this country that said, "White Only," and 
"Colored Enter Through the Rear." 

If what is true is written on that Supreme Court building, 
"Equal Justice for All," then I must not be a part of that as a farm 
worker. I don't feel that imposing restrictions on attorneys that are 
going to represent me because I cannot afford the ambulance-chas- 
ers is giving me equal justice. I feel like this country owes it to me. 

For 36 of my 41 years, I have crawled along the grounds in this 
country; I have climbed the trees; I have harvested the fruits and 
vegetables that you enjoy. When I say "you," I don't mean you in- 
dividually, I mean the citizens of this country. 

All we have gotten for it in the past is the absolute worse hous- 
ing. Thirty-three Hispanic men pajdng $35 a week apiece for sleep- 
ing space on the ground. An outdoor toilet was constructed by the 
landlord. They had to shower with the water hose. Legal Services 
was there and worked for us to correct the situation. 

In 1984, I was on a labor camp in Wilson, NC. I was held there 
against my will. I was forced into sexual slavery. Had it not been 
for the outreach of the Legal Services attorneys, I would never 
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have known I could have gotten away. For the first 3 weeks on this 
labor camp, we weren't allowed to work. Any female who was re- 
motely attractive was kept on the camp as a prize to the mede who 
earned the most money that week. 

But fortunately for me. Legal Services came out to the labor 
camp; they let us know where the local offices were; they gave us 
free fishing licenses so that we could fish and get food because we 
weren't able to work. They also helped us to get food vouchers and 
they told me what my rights were. 

You don't have to stay. You don't have to stay. You have the 
right to fair representation, thus allowing me to leave, on my own. 
I was not coerced into leaving, nor was I coerced into applying to 
Legal Services for assistance. They came at me more as a human 
being than as an attorney. 

In 1956, on a labor camp in Belle Glade, I was repeatedly raped 
by a contractor and the grower was informed of this contractor's 
action. Then there was no one. Now, there is Legal Services, and 
because there is the Legal Services Corporation, that is what keeps 
us going as farm workers because we know that when we are ex- 
ploited by the growers, when moneys are illegally deducted from 
our pay, we have fair representation. 

I brought this along to show you. This is a new one. The old one 
is completely worn. This holds 90 pounds of fruit and from 1967 
until about 2 weeks ago, for 5 days a week, I strapped this on my 
shoulder and I climbed to the top of trees that sometimes reached 
40 feet in height, on ladders with rungs missing, in trees that the 
years time have decayed the limbs, risking life and limb to fill this 
bag and take it to a bin carrying 90 pounds of fruit. You know how 
much I get for this once it is full? Sixty-five cents. 

In order to earn $6.50, I have to carry 990 pounds of fruit to fill 
one bin, and before deductions, I £im only given 65 cents, but Legal 
Services guarantees that I am going to get it now. In the past, I 
had no guarantees. 

If the landlords that house us in the absolute most horrible con- 
ditions you can imagine, if I go to Legal Services with a tenant/ 
landlord dispute, these landlords are notified, first of all, of the vio- 
lations. It is not—no one is encouraged, OK, let's sue. The land- 
lords are notified of the violations and are given ample time to 
make repairs. 

I can do that now. Before, I couldn't do it. I had to submit to 
some of the worse conditions in this country. 

It leaves me feeling exploited because I have contributed so 
much to this country. I am a hard-working, taxpaying citizen of the 
United States of America, and it owes me something. The Legal 
Services Corporation was the first installment on what this country 
owes me, their representation without restrictions. 

I feel so discriminated against because I don't think that the Bar 
Association is going to impose restrictions on every attorney it 
graduates. So why me? 

Our labor laws—our children are djdng in the groves. It reaches 
the grower's attention. His reaction, "It's a regrettable situation 
and we deeply regret that such an accident occurred, but we don't 
feel there was anything we could have done to prevent it." 



98 

You could not have violated the child labor laws. The boy was 15, 
working in the grove during school hours. Enforcement of the laws 
that we already have to protect us is what is direly needed. There 
would be no lawsuits against the growers. This one would not have 
faced a lawsuit. He could not m^e the Sanchez kid go to school, 
but he could have kept him out of his grove. He can't tell the par- 
ents, "You have to send your child to school," but we can tell them, 
"I'm sorry, it is against child labor laws for him to work in these 
groves during school hours and it is against the labor laws for him 
to work in a dangerous area or environment." 

The pesticide poisoning—even in your own local paper this morn- 
ing, issues on pesticides. Personally, I have been poisoned by pesti- 
cides. You can t see it because of the makeup. I have been in the 
fields and planes would come down so low you could almost reach 
out and touch them, spraying sulfa and other chemicals. Mixed 
with the perspiration, the heat, my pores are open and it complete- 
ly destroyed my face. 

I should have some recourse. There were no warning signs posted 
as to what chemical was being used, when it was applied, when 
mothers went into fields during their first trimester of pregnancy, 
working in the fields under those pesticides and then giving birui 
to deformed babies. 

It doesn't sound like fair representation to me when the attorney 
that sits beside me in a court of law can only go so far in my 
behalf. When so many rules are imposed upon him that he is not 
really working in my best interest, he is not giving me fair repre- 
sentation. I want an attorney that I can have complete confidence 
in his competency. 

There are no attorneys as versed in farm worker law as the at- 
torneys for the Legal Services Corporation. We have been turned 
down by worker's comp attorneys who are supposed to know the 
laws simply because they have no idea about laws concerning farm 
workers. 

The Legal Services Corporation works, and from looking at you, I 
know you are old enough to have heard the expression. If it is not 
broken, don't fix it. It works and it works to the benefit of farm 
workers. It works in our best interests. A group of people who have 
worked so hard—if you did a survey today, you would find that less 
than 40 percent of the welfare recipients are farm workers. They 
are not in the food stamp lines. They are on the buses and the 
vans, harvesting the food that sets these tables in this country. 

These are hard-working people, honest people, and because we 
are doing the work that nobody else wants to do, we are thought of 
as subhuman. I am here to tell you that is not true. We hurt. We 
bleed, and we want what is pronused to us, what is our right. 

The fields in this country killed my mother, crippled my father 
and now they are taking its toll on me, but I continue to work in 
the fields. It is honest work and I continue to have faith in a 
system that has promised me my rights and have so far delivered. 

If these restrictions are placed on the attome)ns that we have 
been going to for so many years for representation, the Legal Serv- 
ices Corporation that has represented migrant farm workers, you 
are going to destroy that system, that democracy that we so believe 
in, that we have fought for. It is confusing, it is confusing to me. It 
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seems like you are promising me one thing and handing me an- 
other. 

[The prepared statement of Ms. Filoxsian follows:] 

TESTIMONY OF HAZEL FILOXSIAN 
EXECUTIVE DIRECTOR, MIGRANT AND IMMIGRANT ASSISTANCE CENTER 

BEFORE THE SUBCOMMITTEE ON ADMINISTRATIVE LAW 
AND GOVERNMENTAL RELATIONS 

MARCH 13, 1991 

Thank you Mr. Chairman and members of the Committee for this 

opportunity to appear before you today and discuss the provisions 

contained in the McCollum/Stenholm authorization bill which 

directly affect farmworkers. 

The Migrant and Immigrant Assistance Center is a non-profit 

farmworker advocacy organization concerned about the living and 

working conditions of farmworker. I am appearing before you today 

both on behalf of my organization and on behalf of the Farmworker 

Justice Fund, who assisted in the preparation of this written 

statement. 

I was raised in a farmworker family and I still work as a 

farmworker in Florida, picking beans and corn in Belle Glade. I 

know first hand the terrible conditions farmworkers live and work 

under and I also know firsthand the tremendous beneficial impact 

the migrant legal services lawyers have had in improving the lives 

of farmworkers. I am here to urge you to stand up for the rights 

of farmworkers and resist those who have sought to limit those 

rights by denying farmworkers access to legal services lawyers and 

the judicial system. 

We are disturbed by the restrictions on farmworker rights 

contained in the proposed McCollum/Stenholm reauthorlzation bill 

and supported by some in the agricultural industry.  While we are 
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not a Legal Services funded organization and would be unaffected by 

these restrictions, the migrant legal services prograns targeted by 

these amendments are central to assuring farmworkers receive the 

protections granted them by law. The McCollum/Stenholm 

agricultural provisions would fundamentally change the protections 

afforded farmworkers under federal law and we are unalterably 

opposed to creating second class justice for farmworkers. 

The primary farmworker protection statute, the Migrant and 

Seasonal Agricultural Worker Protection Act (AHPA), was negotiated 

by Congress and the Department of Labor with the active 

participation and support of agricultural organizations and 

farmworker representatives. As stated by then Representative John 

Erlenborn, ranking minority member of the House Education and Labor 

Committee when AWPA was enacted, "all interested parties, 

agricultural employers, representatives of migrant workers, and the 

AFL-CIO reached a consensus in support of this bill...With this 

bill, the parties most affected agree that their problems have been 

solved."  128 Congressional Record 26,008 (1982). 

Now, however, some agricultural employer organizations want to 

limit the ability of farmworkers to assert their rights under AWPA 

by placing restrictions on legal services lawyers who invariably 

represent farmworkers in such cases. The right of farmworkers to 

sue AWPA violators and the obligation of farmworkers to negotiate 

prior to filing a lawsuit were critical, central provisions of the 

Act. Because migrants are usually poor an because the Act does not 

award attorney fees to successful plaintiffs, farmworkers have 
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nowhere to turn but legal services to obtain vindication for their 

rights. 

Many of the same organizations that helped negotiate AHPA are 

now trying to place onerous prelltigation procedural requirements 

on farmworkers represented by legal services attorneys. Instead of 

taking their concerns about AWPA to the migrant legal services 

program, farmworker advocates or the appropriate Congressional 

committees with jurisdiction, the agricultural organizations are 

seeking restrictions through the back door. 

The McCollum/Stenholm provisions would require farmworkers 

represented by legal services lawyers to meet prelltigation 

requirements virtually no other litigant must bear: sign an 

affidavit verifying the factual basis of the suit—though virtually 

no other litigant must so plead; deny farmworkers access to legal 

services attorneys by restricting those attorneys' ability to do 

outreach and community education. The legal services programs 

serving migrant farmworkers are already overburdened; these 

restrictions simply add new costs with no assurance that disputes 

will be fairly resolved. 

The stated justification for these amendments is that 

agricultural employers are subjected to frivolous and vexatious 

lawsuits. The record tells quite a different story. The 

overwhelming majority of complaints have been resolved without 

filing a lawsuit, but when litigation was necessary, farmworkers 

have prevailed in over 90% of the cases. In no instance has a 

court reduced an award to a farmworker because a farmworker failed 
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to attempt a negotiated settlement prior to filing suit, as AHPA 

allows. Rule 11 sanctions, while available to compensate parties 

who have been subject to frivolous lawsuits, have rarely been 

imposed against a farmworker litigant or legal services attorney 

for frivolous or abusive litigation. Such a record does not 

support the proposition that farmworker cases should be restricted 

because legal services lawyers have misused the law. 

Perhaps the most compelling vindication of migrant farmworkers 

attorneys is found in the recently concluded GAO investigation and 

report.  GAO, Report to Congressional Requesters, Legal Services 

corporation. Grantee Attorneys' Handling of Migrant Farmworker 

Disputes With Growers. September 1990. The report in no uncertain 

terms vindicates the conduct of migrant legal services and also 

offers damning evidence of the agricultural employer outrageous 

allegations against migrant attorneys which the GAO found to be 

baseless. The GAO findings comport with the admission of the 

American Farm Bureau Federation's chief lobbyist, Elizabeth 

whitley, who last year stated that the Farm Bureau had been unable 

to produce evidence of migrant attorney abuses necessary to support 

these restrictions. 

No compelling case has been offered to justify a dramatic 

change in farmworker protections carefully crafted to serve the 

interests of agricultural employers and farmworkers alike. Even if 

such a case exists, the Congressional committees with proper 

jurisdiction, not a LSC authorization bill, is the proper place to 

discuss these issues.  This trojan horse assault on farmworkers' 
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rights should be turned back at the gate. 

Perhaps as troubling as the disingenuous use of an LSC bill is 

the failure of the agricultural industry to attempt to resolve 

these problems with the farmworker advocates who represent migrant 

farmworkers' interests. Neither the agricultural employer groups 

nor the LSC staff have asked farmworker advocates to discuss their 

concerns. Instead, they chose the confrontational approach without 

attempts at compromise. 

We in the farmworker community have as much interest as they 

in seeing that any unreasonable and vexatious litigation is 

stopped. If offered the proof of such activity, appropriate steps 

will undoubtedly be taken to prevent its recurrence. But we have 

not been offered that opportunity by the proponents of farmworker 

restrictions. When pressed for concrete facts to support their 

allegations, they fall mute. 

For the vast majority of agriculture, there is nothing to fear 

from legal services lawyers because they are good, honest 

employers. The restrictions on legal services representation of 

fannworkers would protect only the minority of agricultural 

employers who violate the law. AWPA has served the interests of 

law-abiding growers and farmworkers alike. 

I trust you will reject the disingenuous use of a LSC bill to 

amend the protections afforded farmworkers by AWPA. 
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Mr. GEKAS. We thank you for the eloquent points that you have 
made and your testimony will be duly noted and considered when 
we proceed with the evaluation of the bills in front of us. You have 
really pointed out some wideranging problems that go beyond even 
the scope of this committee, but because we are also members of 
other committees and Members of the Congress as a whole, we will 
benefit from the totality of your testimony beyond the issue here 
today. 

So we thank you. 
Ms. FiLOXSiAN. Thank you for the opportunity. 
Mr. GEKAS. We now will hear from Ms. Spano. 

STATEMENT OF JOANNE SPANO, COORDINATOR, ALTERNATIVE 
DISPUTE RESOLUTION SYSTEM 

Ms. SPANO. Hello, I would like to thank Congressman Staggers 
for inviting me. I am very honored to be here. 

I am an assistant professor with West Virginia University. 1 
have been working this past year on an Alternative Dispute Reso- 
lution System. I am funded half through labor studies and half 
through ag extension. The bulk of my experience, about 15, 16 
years, has been in labor studies and not agriculture. I am learning 
a lot about agriculture as I go along, and I am more experienced in 
union grievance procedures and this is pretty different. 

It is true what the man said earlier from the bar association that 
these Alternative Dispute Resolution Systems are of an untried 
nature, but the first thing I did when I was asked to go in and see 
what we could work out was talk to the Legal Services attorney. 
He was  

Mr. GEKAS. What was that? I didn't hear that? 
Ms. SPANO. I talked to the Legal Services attorney right away, a 

man named Garry Geffert, because the growers were really com- 
plaining about him a lot, so I felt he was a logical place to start. I 
asked If he would be interested in some kind of mediation, a 
system where these problems could be resolved more quickly, and I 
found him to be a very dedicated, very competent attorney who be- 
lieved very deeply in this cause and he didn't feel that it benefited 
the workers to wait for several years if they had a claim. 

The lawsuits, which you heard from growers in the eastern pan- 
handle of West Virginia before—created a real atmosphere of ani- 
mosity. I mean, people are really angry about the lawsuits and I 
felt that had to filter down to the work force also, affecting the 
labor/management relations there. 

The growers have a lot of other concerns to worry about with the 
weather and pests and everything else. They live in dread of get- 
ting something in the mail from Legal Services, so we have had a 
series of meetings and seminars. We have an advisory committee, 
and all along, we have involved spokesmen for the growers and the 
Legal Services attorney. I think an important part of any dispute 
system is education and communications. Many of our growers are 
small—I guess you would call them mom-and-pop operations. They 
only use a lawyer for specific purposes. They are not very special- 
ized in personnel relations. They often tend to do things the way 
the father and grandfather before them did them. 
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So some of our classes have been just on personnel, on supervis- 
ing people, on things like cultural differences. We had a man come 
down from Pennsylvania named Rafael Ramos, who spoke to some 
of the problems that happen when you have people with language 
differences and a different cultural background. The growers said 
they got a lot out of those seminars. 

Also, some of the problems here are communications, of people 
not understanding the Legal Services system. The growers would 
complain that Legal Services doesn't want to n^otiate, that they 
just want to run to court and sock them with a big claim. In Legal 
Services, the attorney would say, "Well, it's in my demand letter. I 
say call me if you want to talk about this," but the growers were 
seeing these demand letters—and I think that is an unfortunate 
name for them—they were seeing the demand letters as ultima- 
tums. They would say, "Come up with so many thousands of dol- 
lars in 10 days, make out the check to us, we will get it to the guy, 
call me if you have any questions." 

I don't think they are seeing the letters as an offer to negotiate 
and we have tried to get the growers to understand not to take all 
this personally. They get reeilly insulted as if they are defending 
the whole family name when someone has a claim that might 
rather be technical. 

For example, some of the lawsuits have been under the West Vir- 
ginia Wage Payment and Collection Act. You have to have nota- 
rized signed statements for everything you are going to assign from 
the wages that is not a deduction, such as taxes. So growers who 
didn't do this would get fines which include 30 days pay and you 
might be going back for 3 years for a whole crew of workers reim- 
bursing them for food that they did eat and giving each of them 30 
dajrs' pay. So, say, over 3 years—you are pajdng them for 3 months 
of work, so there is a lot of resentment there. 

A logical way to handle that is to make sure that at least from 
now on, everyone knows what the West Virginia Wage Payment 
and Collection Act demands. 

We have had growers who say I want to do the right thing. Just 
somebody tell me what I am supposed to do. They have even asked 
the Legsd Services attorney if he can come out and make sure they 
are in compliance, but that is not his role. I have tried to explain 
he is not there to be an ombudsman and he said he represents the 
employees. It would be a conflict if he went around OKing what- 
ever it is that the grower is doing, but one thing we can do for 
advice is to have a seminar, have him speak in general to some of 
the problem areas. 

Last week at a seminar that we entitled, "Planning for Positive 
Results," he brought copies—well, he had me make copies of the 
West Virginia Wage Payment and Collection Act—the forms that 
have to be notarized, and he also talked to some of the conflicting 
regulations from different agencies. 

There really is a problem with this overlap and we have had 
growers being fined over the 1-9 forms. If you have a crew that has 
identification as to who they are, but they don't have the cards 
saying they are working here legally, they may say, "Well, the 
crew leader made off with them," or 'They got stolen" or, "I know 
my number and the expiration date, but I don't have the card." 
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We have had growers fined for hiring people who didn't have 
their cards, but we also had a spesJter from the Department of Jus- 
tice who just last week said, "Well, you can't demand to see the 
card. If they know the number and expiration date, that's enough." 
You are opening yourself up for immigration-related employment 
discrimination charges. 

If the workers turn out to be illegal, you can be fined. If they 
were here legally and their paperwork did get stolen, then you can 
be sued. Each 1-9 violation is $1,000, so if you have hired 20 people, 
that is $20,000 right away, and all you wanted was somebody to 
pick your apples. 

We are trying to get them to understand that this isn't personal. 
I have been told I have gotten people in rooms to talk who never 
thought they would be working together. 

But what I w£mt to talk about today is the issue of should these 
procedures be mandatory. Now, I am not a lawyer and I wouldn't 
feel comfortable if Legal Services' hands were tied and people who 
had really legitimate legal cases that should be pursued in the 
courts were told to mediate them with me first. 

In my testimony, I used the example  
Mr. GEKAS. YOU say, you would be uncomfortable or would not 

be? 
Ms. SPANO. No, I would be uncomfortable. For example, I used in 

my statement, what if it was the end of the season and the workers 
felt the crew leader was pocketing the tax money and Social Secu- 
rity money? Now, that is a big legal problem. I am not there to me- 
diate it and say how about giving back 50 cents on the dollar. 
Something legal should be done there. 

A mediator doesn't have the power to demand that somebody not 
leave the area or to demand that somebody turn over records or 
money. The whole thing is supposed to be conciliatory. 

I would like to be able to handle problems that perhaps shouldn't 
belong in court. Sometimes these things are personality disputes or 
one crew charging favoritism or a crew wants an electric stove in- 
stead of a gas stove. I mean, these shouldn't all be in the courts 
anyway. 

I would like to try to help people mediate cases so that they don't 
take several years. One case that was decided in 1988 was from the 
1980 growing season, so it does take quite awhile. But I would feel 
uncomfortable if I was the only recourse to the workers because, 
like I said, I am not a lawyer and one thing Legal Services does is 
investigate the whole range of charges that might be available. 

I don't really have that authority and I don't have the training 
to investigate things like where did the tax money actually go? 

Another issue is representation. We have had people say, "Well, 
can't we just leave Legal Services out of the system," and you are 
supposed to have a farm worker come in with the grower and just 
talk about it. Well, growers have access to their attorneys, even if 
they don't bring the attorney into the hearing. They might come in 
with about six different reasons why they don't feel they owe any 
money to this person and then on the other side of it, you have a 
farm worker who is supposed to represent himself or herself. That 
might not be very fair, either. 
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The Alternative Dispute Resolution System that we came up, 
and I would like to leave a copy, says that the workers can have a 
representative at any time. They can pull out and decide they want 
to go to court. The first step of our system, which we are encourag- 
ing, is for the worker to talk to the grower. Sometimes that might 
happen, and other times, it won't. A lot of times the workers want 
to get the season done and m£ike sure they get home before they 
bring charges. 

The second step is for a mediator to talk it over and it could be 
with a representative. If the worker is already gone. Legal Services 
can represent that person. 

Binding arbitration would only be used if both parties £igreed to 
it. Some of the laws say that farm workers cem't give up their stat- 
utory rights to remedies. The West Virginia Wage Payment and 
Collection Act says that. The Migrant and Seasonal Agricultural 
Workers Protection Act says that also, so we left arbitration in 
there in case it is appropriate. Somebody might be fired, might be 
trjTng to get his job back. There are different circumstances. You 
want somebody to just say take him back or you were justified in 
firing him, whatever. 

But I don't really want to limit the farm workers in what kind of 
representation or what kind of advice they can have. I sympathize 
with the growers. There is a lot of education to do. Some of these 
laws that they are upset about, I say, well, you have lobbyists, 
work on changing them, because they are very punitive. 

In the rest of labor law, the idea is for the worker to be made 
whole when there is a problem. So if somebody is sajdng he should 
have gotten a certain position through seniority and his back- 
ground and he didn't get it, an arbitrator would perhaps say the 
person should have the job and the pay difference in the few weeks 
or whatever it has taken and not $500 damages or 30 days' pay. 

It is the punitive aspect of it that multiplies a lot of these cases 
out. But Legal Services has been contending that they didn't write 
the laws that way. 

So, in summary, I would just like to say that I am trying to un- 
derstand both sides here. I don't think we have any bad people in 
the process. I think we have a very competent attorney who be- 
lieves very much in the people he is representing. We have growers 
who have a lot of problems now in the fruit industry who are very 
concerned with being hit with lawsuits for tens of thousands or 
hundreds of thousands of dollars when they thought they were 
good people who were trying to do the right thing. 

Our funding is through West Virginia University. I am not sure 
all universities would be willing to take this up, but it is a way to 
get some expertise out there without having it be very expensive. 

Mr. GEKAS. We thank you. 
[The prepared statement of Ms. Spano follows:] 
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STATEMENTS FOR THE HOUSE JTOICIARY SUBCOMMITTEE 
OM ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

REGARDING LEGAL SERVICES CORPORATION REAUTHORIZATIOM 

March 13, 1991 

Mr. Chairman, and oembars of th« Cofflnictao, it Is an honor for 
mc to bo h«r« today. My name is Joanne Spano, and I am an assistant 
professor at Mast Virginia University. I am vorking in the Eastern 
Panhandle of West Virginia on an altarnativa dispute resolution 
aysteai (ADRS) in agriculture. I am submitting a copy of the AORS ve 
have developed with input from local growers and Legal Services. 

Congressman Staggers' staff has helped us get the tvo aides 
together to talX, and his interest probably encouraged WVU to fund 
us. I've been asKed to tell you about our vorK and the role of Legal 
Services. 

Tvo questions that have been raised arai (1) Should Legal Services 
be compelled to exhaust local dispute resolution procedures before it 
can taKe a case to court? and (2) Should Legal Services be restricted 
In being able to represent farmworlcers in those procedures? 

You knoir where these questions come from. This Committee has 
heard testimony before from fruit and vegetable growers in our area 
complaining about Legal Services lawsuits. The law suits have been 
concentrated among growers who use the H-2A program to bring in off- 
shore picKers. Growers who have had to pay large judgements are under- 
standably very emotional about it, and most of them are in another 
series of lawsuits now. The Legal Services attorney they have to face 
is competent, aggressive, and tenacious. Growers resent that their 
tax dollars are funding lawsuits against them. 

Just the fear of lawsuits affects growers who have never been 
sued, and who seem to have good labor relations. One orchard manager 
stopped paying a bonus to his picKers because two of them - who kept 
bruising over the acceptable percentage of fruit - started grumbling. 
He said he was afraid of being sued, and having to explain to a judge 
five years later exactly hov one defined a bruised peach. Others say 
they are afraid to enforce disciplinary policies, such as those 
against drinking, tor fear the discharged workjsr vlll file suit vlth 
the help of Legal Services. They feel they have no control 'over their 
own personnel practices. 

Growers complain that keeping up with federal and state laws is 
complicated, that overlapping agencies can give contradictory opinions. 
They get especially angry when their practices are approved by a 
government agency, and they are sued by Legal Services anyway. When 
they acknowledge that they made some mistakes, they resent the fines 
multiplied out for each worker, times several years, plus interest and 
both sides' legal fees. 

He are dealing with some of the problem now. We had seminars in 
the summer, and just held a two-day seminar last week entitled 
"Planning for Positive Results". We brought In representatives from 
the Department of Labor, Department of Justice, Legal Services, and 
the Institute for Safety and Health Training to WVU'S E.xperiment Farm 
in Kearneysvillo. We had a panel of growers giving advice. We brought 
in a grower ombudsman named Rafael Ramos from Pennsylvania, and a Faro 
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Bureau staff nember named Bill Mken to give advice In personnel 
practices. I used a training film and materials from the Fam Bureau. 
We even had a panel on cominunity services that are available for 
tarmvorKers. 

Sosie of the problems have been in coBWunlcatlons. The Legal 
Services attorney, oarry Gefcert, says that his demand letters are an 
offer to negotiate, and he suggests In the letter that they call him 
to talK about the claims. The growers were viewing the demand letters 
as see-you-in-court ultimatums that would only open the door to more 
charges. The first thing they would do is call their attorney. If they 
unintentionally violated the law, they think that settling the claim 
is admitting their guilt, so they say they want their "day In court" 
to clear themselves. They taxe the charges very personally, as an 
affront bo them and perhap; the whole family. So they appeal, and the 
higher they go, the more expensive it gets. 

So what alternatives are there to court, and hov strongly should 
Legal Services be steered there* Oarry Oeffert has expressed little 
confidence in the Jamaican liaisons who are supposed to be used for 
the H-2A vorlcers. The Job Service has a grievance procedure, but it 
only applies to growers who used the Job Service to get workers. If a 
grower found his or her own crew leader contacts, neither would be an 
appropriate forum for dispute resolution. Legal Services has said It 
will only cooperate in a procedure that is appropriate for the claims, 
and that promises confidentiality and no retaliation. 

Our ADRS is new, so I can't promise it will work. It depends on 
the commitment of everyone Involved. We have a pretty broad definition 
Of a grievance, so if.  can be used for just about anything. It is risky 
to demand that it be used, especially staffed by a non-iavyer like my- 
self. If workers call and say the crew leader has been pocketing their 
social security and tax deductions, and it is the end of the season, 
should I just try to mediate it? I can't demand that the crew leader 
not leave the area. The workers may want to make sure they get a ride 
home with him before charges are filed. It's possible they are mistaken 
as to what is being done with the money. I don't have the power to 
subpoena the crew leader and his records. I could notify the appropriate 
government agency, but it may be that Legal Services is a logical 
choice to take the workers' testimony and keep in touch with them. 

A mediator is supposed to be conciliatory, to help people lessen 
their differences until they find a solution they can live with. A 
mediator doesn't have the power to order people to do things, but can 
offer alternatives and a different perspective. It should be voluntary, 
with both sides feeling that someone cares about their opinions and 
their reasons for being there. I think Legal Services will use the 
system if the attorney has confidence the workers will be treated in a 
fair manner. I don't want to tie anyone's hands if a legal claim 
develops that is not suitable for mediation. 

The second part has to do with representation. I have heard "It's 
too bad we can't keep Legal Services out of mediation" and "These 
people never even knew their rights until Legal Services told them". 
Legal representation is not necessary in mediation, but I would hesitate 
to proceed in a system that limited legal access to those who could 
afford it. Even if a grower came without an attorney, he could have 
spent a lot of tine with one to prepare his arguments. The ineqaity of 
this Is especially obvious in light of the low educational levels. 
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language barriers, and cultural diffarances betvaan famworkcrs and 
thair eaployers. 

To help explain ny views on representation, perhaps I should bade 
up and explain that ny current position is a hybrid one - funding is 
half from Labor Studies and half froa Ag Extension. I have been 
involved in labor studies and the labor moveoent since the Bid '70s. 
The Director for WVU's Institute for Labor Studies, Dr. John Renington, 
was ny professor bacK then, and is my boss now. He is also an arbitra- 
tor. When he told me about the legal cjuagmirs in the Eastern Panhandle, 
ve autooatiCBlly thought that a grievance procedure vith mediation and 
arbitration could be helpful. We've seen it vorK many times to settle 
problems quiocly, without going to court. 

There are Important differences, though. In moat grievance proce- 
dures, a shop steward or union official is sufficient representation 
for the worker, with lawyers perhaps used for arbitration, but not 
always. Both sides have a contract that they bargained over, so they 
know where to look for reference for most disagreements. Labor laws 
(that explicitly exclude agricultural workers) encourage collective 
bargaining and using internal remedies for disputes. The system takes 
training, communications, and a good faith effort, but it pays off in 
that disputes are settled all over the country without work stoppages 
or lawyers. 

Agricultural workers, on the other hand, don't have comprehensive 
contracts that they have taken part in. They don't have trained repre- 
sentatives looking out for them. By law, they are informed of the 
basics - pay scale, type of crop, who pays for what, etc. It might not 
be the grower who is making them unhappy; it may be a crew leader or 
a supervisor. The grower says, "Why didn't they just tell me about it?" 
I've known skilled professionals who didn't want to complain to the 
boss, and when they did, they were retaliated against, so I don't 
expect farmworkers to be more courageous. That's why we brought down 
Rafael Ramos, to explain how cultural differences affect communications. 

When labor problems create lawsuits that take years to settle and 
they cause so much animosity, it is a dysfunctional system. You've 
heard the growers' complaints, and the pickers don't like waiting for 
several years to see if they are going to win anything. You don't 
solve the problems of an industry by cutting back on one sljle's rights. 
Ha never considered excluding Legal Services from the process, figur- 
ing thaL if he could offer his clients a quicker way to get it over 
with, Garry Geffert would participate. It was actually his idea that 
we put on seminars to train the growers. He's been on panels to point 
out the problem areas in the law. He serves on our Advisory Committee 
and has put in as much tine as anyone in trying to get our ADRS off 
the ground. 

We have a core of growers working to help the ADRS, but I wish we 
had more. The President of the West Virginia Horticulture Society, Ron 
Slonaker, ser-/es on the Advisory Committee and helps with the seminars. 
Bill Aiken sent away to all the states for their farm labor manuals to 
help me get one together for West Virginia. Tupper Corssy from Moora 
and Oorsey, and J.M. Scott from National Fruit served on a panel and 
give me feedback. A grower who is working on her MBA might do a project 
with me, a survey of dispute resolution procedures around the country. 
The staff at the Experiment Farm has been great at getting the word out 

3. 
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to the growers, espacially Dr. Tars Baugher froD WVU's College of 
Agriculture and Forestry, vho is on our Advisory Committee. 

This coning harvest season, we'll see hov much the agricultural 
connur.ity wants to support dispute resolution. By the time we got our 
ADRS approved by everybody it was late September, and the harvest was 
veil underway. Only three growers filled out the back page and sent 
it in, and one is retired. There is no charge for signing up, or using 
mediation. I do ask that X be allowed to do a brief orientation, so 
the vorKers know about the ADRS. Ke have had between 20 and 35 people 
at our organizational meetings and seminars, but I think they are 
adopting a wait-and-see attitude. 

It is going to take a lot of education and personal contact to 
counteract all the mistrust that has been generated. For example, our 
growers were pretty much in the dark as to the West Virginia Wage 
Payment and Collection Act, the basis of several lawsuits. Garry 
Seffert explained what an assignment of wages is, told them of the 
2SX limit that can be taken out of the workers' pay, provided the text 
of the law, and gave out the type of forms that need to be notarized 
before assignments can be made. Violations carry a penalty of paying 
30 days' vages to each worker, so they have a real Incentive to comply. 
Onfortunately, it took a group of growers being caught in noncompliance 
to have it brought to everyone's attention. Instead of blaming Legal 
Service's actions on a personal vendetta, or intentions of putting 
growers out of business, a more constructive approach is to check your 
payroll procedures. 

I would like to leave you with a little anecdote from one of our 
oldest growers, a man who has paid quite a bit in fines, and fought 
Legal Service access to his workers. He told me after our seminar last 
week that he brought his son over to Garry Geffert to introduce him. 
After saying "I don't think you've met my son", Mr. Geffert reminded 
him that he had, because the son ran him off the orchard a few years 
back. The grower laughed and said, "I told him that was in the old 
days". I really felt that they'll be able to get off to a new start. 
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ALTERNATIVE     DISPUTE     RESOLUTION    SYSTEM 
BETWEEN    AGRICULTURAL    EMPLOYERS    AND    FARMWORKERS 
September    26,    1990 

The    following    document    establishes    an    Alternative    Dispute    Resolu- 
tion    System    (ADRS)    to    assist    in    the    resolution    of    employment- 
related    disputes    between    farmworkers    and    West    Virginia    agricul- 
tural    employers.    It    is    designed    to    encourage    both    informal    and 
formal    resolutions    through    a    grievance    procedure    that    includes 
negotiation,    mediation,    and    arbitration,    ana    to    discourage    resolu- 
tion    through    the    courts.    It    also    provides    for    education     regarding 
legal    responsibilities    and    positive    personnel    practices    in    the    slow 
season.    It    is    based    on    the    fotlcwing    assumptions: 

1)    It    IS    in    the    mutual    interest   of    both    growers    and    farmworkers 
to    resolve    employment    disputes    locally    in    a    speedy    and    me.'.pensive 
manner; 

21    No   one    will    be    compelled    to    use    the    ADRS   cr    all    of    its    steps. 
However,    once    the    employee    and    grower    agree    to   arbitration,    each    will 
be    asked    to    sign    a    written    statement    waiving    their    right    to    go    to    court 
over    the    same    complaint.    Arbitration    will    be    final    and    bind.ng    on    both 
parties.    [See   NOTE] 

ADMINISTRATION 
The    ADRS    will    be    administered    by    the    west    Virginia    University    Exten- 

sion    Service,    specifically    the    Cooperative    Extension    -    Agricultural    Sub- 
station,    Kearneysville    and    the    Institute    for    Industrial    and    Laoor    Rela- 
tions    (IILR),    Morgantown.    The    administrative   office    shall    be    at    the    wvu 
Experimental    Farm,    Kearneysville,    West    Virginia. 

Administrative    policies    and    procedures        will    be    determined    by    an    Ad- 
ministrative    Committee    composed    of    one    representative    from    Cooperative 
Extension    -    Agriculture,    one    from    IILR,    one    employer/grower    repre- 
sentative    to    be    appointed    by    the    West    Virginia    Horticulture    Society,    and 
one    representative    of    farmworkers    to    be    appointed    from    the    public    by 
the    Associate    Provost    for    Extension    of    West    Virginia    University. 

An    interim    Administrative    Committee    composed    of    the    following    In- 
dividuals    shall    serve    until    a    permanent    committee    is    appointed: 

Dr.    Tara    Baugher,    College    of    Agriculture    and    Forestry/Coop.    Ext. 
Mr.    Garry    Geffert,    Attorney    (Public/Farmworker) 
Dr.    John    Remington,    College    of    Business    and    Economics    iIILRi 
Mr.    Ron    Slonaker,    West    Virginia    State    Horticultural    Society 

PARTICIPATION 
Any    West    Virginia    agricultural    employer,    grower,    farmer,    cr    crew 

leader    nay    elect    to    participate    m    the    program    by    sending    a    letter    to 
the    ADH:3    office    stating    his/her    intent    to    use    the    ADRS    and    aoide    by    its 
policies.    Any    participating    employer    may,    upon    giving    thirty    (30)    days 
notice    in    writing,    withdraw    from    participation    in    the    ADRS.    The    Coor- 
dinator    will    maintain    a    roster    of    participating    employers. 

[NOTE:     Tns    ^/est    Virginia    Legal    Services    Plan.    Inc.    IWVLSP)    is    of    the 
opinion    tl:3t    arbitration    of   clairm    -jnilsr   certain    farm    labor   lani    cannot 
be    fin.J    .-.'Id    binjing    and    that    arbitration    of    many    types    of    d^^putes    in- 
vofvinj    farmworker    protective    statutes    is    inappropriate.] 
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Any    farmworker/employee    of    a    participating    employer    may    elect    to    use 
the    ADRS    or    request    information.    Participating    employers    shall    advise 
employees    of    the    existence    of    the    ADRS    through    any    convenient    means 
including,    but    not    limited    to:    meetings,    addenda    to   employment    contracts, 
posted    notices,    etc.    Participating    employers    shall    allow    their    employees 
full    anu    free    access    to    the    ADRS    Coordinator    and/or    representatives    of 
the    West    Virginia    Legal    Services    Plan,    Inc.    (WVLSP)    at    reasonable    times 
and    places. 

Participation    in    the    ADRS    shall    not    be    construed    to    create    any 
liabilities    not    otherwise    provided    by    law. 

A    participating    employer    must,    as    a    condition    of    participation,    agree 
that    no    worker    will     be    punished    or    be    barred    from    future    employment 
on    account    of    filing    and/or    pursuing    a    grievance.    The    status    quo   of    the 
worker    will    be    maintained     during    negotiations    and    mediation,    including 
permission    to    live    in    the    camp.    Such    permission    can    be    denied    if    there 
Is    the    likelihood    of    physical     harm    or    property    damage. 

A    participating    employer    must,    as    a    condition    of    participation,    agree 
that    representatives    of    WVLSP    will    be    allowed    to    meet    and    talk    with 
workers    at    the    employer's    labor    camp    at    times    which    do    not    interfere 
with    work,    without    interference,    oversight,    or    inquiry    by    tne    employer, 
supervisor,    crew     leader,    or    other    agent    of    the    employer. 

Employers    and    employees    agree    to    keep    grievances    and    settlements 
confidential,    including    the    identity    of    the    grievant,    except    as    needed    to 
discuss    with    Counsel,    the    Coordinator,    or    an    Arbitrator. 

Any    allegation    that    a    worker    was    discriminated    against    for    using    this 
procedure    should    be    reported    to   the    ADRS    Coordinator. 

ADRS    GRIEVANCE     PROCEDURE 

PURPOSE: 
The    purpose   of    this    grievance    procedure    is    to    promote    the    timely,        ii 

formal,    on-slte    resolution    of    grievances    in    West    Virginia    agriculture. 
It    encourages    negotiation    and    mediation    between    the    parties    most 
directly    involved    In    worksite    problems.    It    provides    for    binding    arbitra- 
tion    if    agreed    to    by    the    parties    of    the    dispute.    [See    NOTE,    p.I] 

DEFINITION    OF    A    GRIEVANCE; 
A    grievance    Is    any    disagreement   or    complaint    regarding    wages,    hours, 

employnent    terms,    working    conditions,    housing    conditions    where    housing 
is    prov ded    by    the    employer,    or    charges    of    unfair    treatment. 

Grievances    can    take    place    between    workers,    or    between    workers    and 
employers.    Both    workers    and    employers    may    file    grievances. 

DEFINITION    OF    AN    EMPLOYER: 
Employers, for the purposes of this grievance procedure, include 

orcharu/farm owners, managers, other supervisory personnel, and crew 
leaderb. 

DEFINITION     OF     A     FARMWORKER: 
A    farmworker can    include    local    residents,    migrants,    and    foreign    (H2.A) 

workers    who   are employed    part-time   or    full-time,    seasonal    or    year-round 
in    West    Virginia agriculture. 

DEFINITION    OF     ADRS    COORDINATOR; 
The    Coordinator    is    a    neutral    administrator    employed through    West    Vir- 

ginia    University's    Extension    Service.    Institute    for    Labor Studies, 
with    an    office    at    the    WVU    Experiment    Farm,    Route   9, K.earneysville. 
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The    Coordinator    Is    not   an    arbitrator    or    Judge,    but    is    empowered    to: 
assist    both    sides    with    information    on    how    to   use    the    system,    assist    with 
the    filling    out   of    forms,    bring    both    sides    together    in    an    attempt        to 
mediate    grievances,    provide    information    from   other    agencies,    refer    either 
side    to    legal    counsel,    set    up    arbitration    hearings,    and    keep    confidential 
records    of    cases    handled. 

STEPS    IN    THE    GRIEVANCE     PROCEDURE: 

STEP    1.    Workers   are    encouraged    to    bring    any    work-related    or 
housing-related    grievances    directly    to    the    employer.    This    step    is    inform 
al    and    lequires    no    written    record. 

Recognizing    that    some    workers    may     be    reluctant    to    speak    up    for 
themselves,    or    may    not    speak    English    fluently,    a    grievant    may    ask 
another    worker    or    a   translator    to   come    with    him/her    to   the    employer,   or 
to    speak    for    him/her. 

A    grievant    may    also   contact    the    Coordinator   for    information    about 
his/her    rights    under    the    ADRS,    or    an    attorney    for    legal    advice.    The 
Coordinator    may    refer    the    worker    to    the    l(*VLSP    so    the    worker    may    ob- 
tain    information    concerning    his/her    rights    under    the    law. 

If    the    problem    is    not    resolved    to    the    grievant's    satisfaction,    he/she 
may    file    a    verbal    or    written    request    with    the    Coordinator    to    go    to    Step 
2    within    five    (5)    working    days   of    the    attempt    to    informally    resolve    the 
matter.    This    request    may    also    be    made    by    a   representative    of    the 
grievant. 

STEP    2.    The    Coordinator    will    assist    the    parties    in    their    attempts    to 
reach    a    mutually    satisfactory    resolution    of    the    grievance.    Sessions    will 
be    informal    and    may    include    both    parties   or   only    one    party.    The    worker 
may    be    present   or    have   a    representative   speak    for    him   or    her.    The 
Coordinator    may    discuss    the    grievance    with    either    party,    or    their    repre- 
sentatives,    over    the   telephone.    All    records   of   the   Coordinator    will    be 
confidential. 

The parties may attempt mediation even If a lawsuit has already been 
filed. If agreement Is reached, the parties will execute mutual releases of 
claims. 

If    the    grievance    is    not    resolved,    the    grievant    may,    within    ten    (10) 
days   of    filing    at    Step    2,    ask    that    the    matter    be   advanced    to    Step    3,    ar- 
bitration.    At    this    point,    the    grievant    will    be    required    to    fill    out    a 
written    grievance   form,    and    can    ask    for    assistance. 

All    grievances    not   advanced    In    accordance    with    the    time    limits    set 
forth    shall    be    deemed    abandoned    and    resolved    in    favor    of    the    respond- 
ing    party,    except   as    extended    by    mutual    agreement. 

The    mediation    phase    will    be    regarded    as   settlement    negotiations    so 
that   offers    of    settlement    made    during    mediation    cannot    be    used    as 
evidence    of    liability    or    validity    of    a    claim. 

The parties to a mediation agree that neither party will subpoena or 
otherwise request the Coordinator or Mediator to testify in any litigation 
over    the    complaint    involved    in    mediation. 

STEP    3.    All    grievances    not    resolved    through    the    preceeding    Steps    1 
and    2    nay,    upon    agreement   of    all    parties,    be    submitted    to    final    and 
binding    arbitration    before    a    neutral    Arbitrator    selected    from    a    panel    of 
IILR    professors.    The    parties    may    represent    themselves    or    choose    a    rep- 
resantative.    No    stenographic    record    of    the    proceedings    shall    be    made. 
The    means    of    paying    the   fee   and    expense   of   the    Arbitrator    shall    be    ar- 
ranged    by    the    Administrative    Committee. 

The    Arbitrator    may,    at    the    request    of    both    parties,    issue    a    bench 
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decision    at    the    close   of    the    hearing,    and    he   or    she.  shall    render    a    writ- 
ten    decision    within    ten    (10)    days   of    the    hearing    which    shall    be    final    and 
binding    on    both    parties.    Nothing    herein    shall    be    construed    to    limit    the 
rights   of    the    parties    to    seek    to   enforce   or    vacate    any    arbitration    award 
through    a   court   of    competent    jurisdiction.    [See   NOTE,    p.t] 

JOB    DESCRIPTION     FOR    COORDINATOR 
The   Coordinator    will    be    responsible    for:    keeping    regular    hours    at    the 

WVU    Experimental    Farm;    publicizing    the    dispute    resolution    system; 
traveling    to    orchards    and    migrant    camps    to    do    outreach    and    check    tor 
problems;    conducting    orientation    sessions    to    explain    the    grievance 
procedure;    acting    as    a    mediator    for    Step    2    grievances;    assisting    anyone 
who    needs    help    in    filling    out    the    grievance    form;    compiling    human 
resource    materials    for    those    on    the    mailing    list;    planning    and    teaching 
In    seminars    and    short    courses    in    the   off-season;    Keeping    records   of 
grievances,    including    final    awards    from    arbitrations;    referring    cases    to 
the    appropriate    agencies    when    necessary;    and    making    Quarterly    reports 
outlining    activities,    successes,    and    any    problems    with    the    system. 

TRAINING 
While    the    ADRS    should    provide    a   speedy    and    Inexpensive   means   of 

resolving    disputes.    It    is    recognized    that    improved    human    resource    prac- 
tices    together    with    greater    knowledge    of    relevant    employment    laws    and 
federal    regulations    will    lead    to   a    reduction    in    the    number    of    disputes 
between    employees    and    employers. 

Accordingly,    the    IILR    will    offer    training    and    continuing    education 
programs   to   all    interested    persons    in    ii4est    Virginia's    Eastern    Panhandle 
between    January    and    June,    1991.    These    programs    will    cover    such    topics 
as: 

-Farm    Human    Resource    Management 
-Personnel    Practices 
-Labor    and    Employment    Law 
-USDOL    Rules    and    Regulations 
-Dispute    Resolution    Techniques 
-Human    Relations 
-Effective    Supervision 

Registration    fees    collected    from    these    progriuns    will    be    used    to   defray 
the    costs   of    the    training    and    of    the    ADRS    as    will    funds    provided    by    the 
West    Virginia   Horticulture    Society. 
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ALTERNATIVE    DISPUTE    RESOLUTION    SYSTEM    PARTICIPATION    FORM 

(Signing    and    sending    in    this    form    puts    you   on    the    roster   and   makes 
the   system    available    to   you.    Even    after   you    sign    up,    you    are   not 
compelled    to   bring    any    particular   problems    to    the   ADRS    for    settlement. 
Once    you    and    your   employees    use    the    ADRS,    both    parties    are    expected 
to   use    It   in    good    faith    and    abide    by    the   policies   and   conditions    stated 
in    the    attached    proposal.) 

I    have    read    the    attached     'Alternative    Dispute    Resolutfon    System 
Between    Agricultural    Employers    and    workers"    and    want    to    be    included 
on    the    roster    as    a    participant.    I    agrea    to    abide    by    its    policies    and 
conditions    when    I    use    the    system. 

I    will    inform    my    employees    that    there    is    a    grievance    procedure   and 
mediator    available    if    they    have    any    work-related    problems. 

I    understand    that    I    can    call    or    write    to    the    ADRS    administrative   office 
If    1    ha/e    any    questions,    need    more    copies,    or    want    someone    to    explain 
the    procedure    to    my    employees. 

(signed) 

Name   printed 

Name   of   orchard or   farm 

Address 

Town,    State,    and Zip    Code 

Phone    number 

Date 

Send    to; 
West    Virginia    University 
Experiment    Farm    -    ADRS 
P.O.    Box    609 
Kearneysville,    WV    25430 
(304)    876-6353 

ATTN:    Joanne    Spano 
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Mr. GEKAS. Are you saying that the primary funding stream for 
your system comes from the university? 

Ms. SPANO. Yes. At our seminar last week, we charged $40 for 2 
days, but a lot of that was food and to pay for bringing in speakers 
and things. There is just a sm£dl fee for seminars and there was 
a  

Mr. GEKAS. Paid for by whom? 
Ms. SPANO. The growers. Now, we also had a free workshop on 

occupational safety and health on the workers' right to know and 
we said they could bring the workers for free and we had about 35 
people at that. 

Some of the growers grumbled about the $40, but that is about 
hadf an hour or less of their attorney's time, so they thought maybe 
it would be a worthwhile investment. I said, if you can head off one 
demand letter, it is worthwhile, and I did have some expenses. 

Our growers were very excited by the ombudsman I brought 
down from Pennsylvania, Rafael Ramos. We have been talking 
about doing things like orientations and having your policies writ- 
ten out and he does orientations in Spanish and he explains to the 
workers what the rules of the camp are, if there are no firearms or 
alcohol or women—whatever the rules are, and what is expected of 
them, and he goes around and sees if they have any problems. 

Sometimes there is a real barrier there. Workers will be upset 
about things. They grumble, but they don't tell the grower. Some- 
times they will just pack up and go down the road to the next 
person. 

For example, there are workers who think that anything that is 
taken out of their pay is just skimmed off the top and they didn't 
understand about things like taxes and they thought the grower 
was keeping the money himself, because maybe where they came 
from, they were used to people, like the crew leader, skimming off 
money. 

We have told growers, "Pay the workers directly. Don't give 
thousands of dollars to the crew leader and flgure he's going to do 
it." We have been trying to give them as many pointers as we can 
about how to check on crew leaders, what are the numbers you can 
call to see if this person has charges against him in another State, 
how to check on things like insurance if he has been paying it out. 

One grower said, ' I just took over the insurance myself in the 
grove. It cost me 15 percent of what it would have cost him." He 
says it was worth it to just not worry about it any more. 

We talked about housing. We had a panel on community serv- 
ices, on literacy, if people need emergency food stamps, if they need 
health care and we do have a group of growers that I consider very 
progressive. They are trying to recognize the rights of the farm 
workers. They are trying to do the right thing. 'They are going to 
meet with this man, Rafael, to have him come down and do some 
work for them in Spanish. 

We don't have anybody who speaks Creole, that is one problem, 
but I think they want to do the right thing and I don't think I 
pointed out the real core of the lawsuits have been over the H2A 
program of the offshore workers brought in and that does put 
growers under more regulations. They have been very angry about 
that and some of them have just opted out of the program, and 

43-879 - 91 
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then they have to depend on getting domestic workers, which is 
very iffy. You can hook up with a good crew or you could have 
such a turnover or people who don't really know how to pick your 
fruit—you can end up with a bunch of bruised peaches or apples 
that nobody wants to buy. 

That is why one panel we had was on ideas for recruiting and 
keeping workers. We had growers who hadn't been sued in the last 
10 years, so we thought that was successful and they gave pointers 
on how to accommodate farm workers, how to be flexible in man- 
agement, how to help them with their other needs. 

Mr. GEKAS. We thank you for your testimony. The subcommittee, 
as I said to the previous witness, will be considering the full range 
of the concerns that you have outlined and I personally—this 
doesn't bind anybody—think there is a good role to be played by 
the alternative remedies that such a system would provide. 

So whatever value that has, it may find its way into this legisla- 
tion or some other agency's way of helping to resolve some of these 
problems. 

I turn back the gavel to the chairman. 
Mr. FRANK. I thank you, Mr. Gekas. Yes, Ms. Filoxsian. 
Ms. FILOXSIAN. I wanted to point out one thing, Mr. Chairman, 

thank you. 
On the issue she raised about the growers not knowing the laws 

regarding farm workers. In every State, practically, in this country 
and every city in that State, there is an office of the department of 
labor and their compliance officers are charged with overseeing the 
hiring, paying and housing of farm workers, so here, again, I think 
it really applies that ignorance is no excuse. Ignorance of the law is 
no excuse because the compliance officers—it is their job and not 
the job of the attorneys of the Legsd Services Corporation. 

The problem with that is there are only 16 compliance officers to 
oversee the work of maybe 5,000 or 6,000 contractors who work for 
growers and that is a problem with the enforcement. The only hope 
that farm workers have in the area of enforcement is being fairly 
represented in a court of law when these laws are broken. 

Mr. GEKAS. We thank you. 
Mr. FRANK. Let me ask just one question, being a little late. You 

said, as I have read your written testimony, I think, you thought 
this had to be voluntary. Is that in the mediation process an alter- 
native dispute? 

Ms. SPANO. I was saying when you were gone, there may be 
issues that really should go to court. Sometimes when you make 
someone mediate something where they are not going to get a fair 
solution—and I talked about how I don't have the authority to 
issue ii\junctions about things and demand people's records and 
stuff. 

Mr. FRANK. Thank you. I don't mean to be duplicative and I ap- 
preciate that. 

Ms. SPANO. OK. 
Mr. FRANK. Thank you, both, very much. I have no questions, 

having missed the testimony. 
We will now hear from our colleague, Mr. McCoUum, whom I am 

told is here. 
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STATEMENT OF HON. BILL McCOLLUM, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF FLORIDA 

Mr. McCoLLUM. Thank you very much, Mr. Chairman. I appreci- 
ate your giving me the opportunity today to come over and talk 
about the subject that is dear to the hearts of Congressman Sten- 
holm and me. We have spent a lot of time with this in the past. 

I don't have a written statement to present. I would just like to 
bring the chairman and the subcommittee up to date on what we 
have recently done. Charlie Stenholm and I have spent a lot of 
time in the off months since the last Congress was in session work- 
ing with various interest groups that had been critics of ours with 
respect to a proposal we made last year. We have listened to the 
Bar Association. We have listened to some of the folks on the Legal 
Services Corporation Board who had some disagreements and con- 
cerns with us. We have listened to various interest groups who 
have made constructive suggestions to improve the suggestions and 
products that we had and last week, we introduced a bill that is 
numbered H.R. 1345, which is simply, from our standpoint, a blue- 
print. Hopefully it will be helpful to your subcommittee in working 
through the process of marking up and doing an authorization bill. 

I would like to point out the things that are significantly differ- 
ent, where we radically changed the approach that we had suggest- 
ed in the last Congress. I think perhaps we have addressed some of 
the concerns that I was listening to this morning that one or two of 
J'our witnesses have had with respect to the product we proposed 
ast time. 

One of the most significant areas of change was in the area of 
the procedures with regard to handling cases involving agricultural 
interests. It is my judgment and that of Mr. Stenholm that we 
erred, perhaps, in suggesting that there be a unique provision in 
the law dealing just with agriculture or any type or any form of 
litigation and, rather than having something apply strictly to agri- 
cultural interests and concerns, the new proposal we have is neu- 
tral. It would apply every provision equally to all of the various 
possible defendants and parties to any actions involving Legal 
Services attorneys and disputes. 

What we have done is to strip out the administrative hoops that 
were in the original proposal dealing with agricultural issues so 
that there would be no requirement for mediation or for going 
through alternative dispute settlements or exhausting administra- 
tive remedies. 

What we do propose, though, is that in the case of any litigation, 
that there be a clear requirement that all of the parties, all of the 
plaintiffs be named, that there be a statement put in the record 
that is a predicate signed by whomever the plaintiffs are that these 
are, indeed, the facts upon which the case is to be brought and that 
there be an accountability to the Legal Services Corporation 
throughout the process. 

I think that is a very significant part and component of any 
reform that you might engage in in terms of the Legal Services 
Corporation. 

We have also listened to concerns about our solicitation provi- 
sions. We do come back with a suggestion to you that you adopt, in 
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terms of what applies to Legal Services lawyers, the American Bar 
Association solicitation requirements. We understand that there 
are quite a number of States that do not require restrictions on so- 
licitations for pro bono work, pro bono attorneys, but it is our feel- 
ing that when you have government-deep pocket involved in this 
situation, like you do with Legal Services lawyers, that the tradi- 
tional rules against solicitation should apply to the Legal Services' 
lawyers, just as they would apply to the average attorney who has 
a paying client supporting him. 

That does not mean we would restrict in any way the powers of 
Legal Services lawyers to go out and make themselves available to 
the migrant workers or any other group, and to give talks about 
their availability and to post notices of their availability and do all 
of those things. In fact, we think that that is a very appropriate 
process and there is some language in what we would propose to 
encourage that to be done. 

One of the other significant areas where we have changed the 
proposal from what we offered last year is in the fact that we have 
totfilly deleted any kind of restriction, any kind of disciplinary in- 
volvement on the part of the Legal Services Corporation of individ- 
ual Legal Services attorneys. The bar associations, I think rightful- 
ly, complained that that was taking away their traditional preroga- 
tives, and consequently, we have removed that from our proposal. 
We think all the disciplinary matter should be left up to the State 
and local bar associations. 

As far as local governing boards of the individual grantees are 
concerned, there are some changes in our suggestions this time 
around with respect to that as well. We think that there should be 
priorities set by the governing boards as to the type of cases which 
the Legal Services lawyers take. We think the lawyers should be 
given some guidance because there is a limited amount of resources 
that are available. Those resources can be directed more and chan- 
neled more if the local boards will simply take a role in suggesting 
priorities in terms of the general involvement of the attorneys. But 
the idea of any case-by-case review is a problem, apparently, with 
some ethical considerations that some of the members of the bar 
have raised, and consequently, we don't think that that type of re- 
straint and power given to the local board is appropriate. 

So those are some of the changes that we have made that are, I 
think, significant. I hope that the committee will have a chance to 
review the various proposals that we have made before the time of 
markup of a bill. We think very strongly that the restrictions on 
redistricting are appropriate. We have not changed that in any 
way. The theft and fraud provisions that I think the chairman was 
going to put in his bill, in any event, would be appropriate. We 
think that competition is the heart of any reform. We need to have 
the opportunity for the Legal Services Corporation National Board 
to be able to have a chance to find another gremtee that might 
compete and do the job better. 

We think that lobbying and rulemaking is not sm area where 
Legal Services lawyers ought to be involved. They ought to confine 
their activities to representing the poor with the limited resources 
they have—whether it is in agriculture-related matters, landlord- 
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tenant problems or whatever involving basic legal issues—rather 
than getting into efforts to change the laws themselves. 

We also think that timekeeping is exceedingly important for ac- 
countability, and my impression is that the bar associations now 
support that concept, as well as some of the others that we have in 
this proposal. 

We have receded considerably from what we had proposed with 
regard to public housing. Now all we do is suggest what you put in 
your bill last year in the markup process for eviction in cases 
where there are drug questions. We would also like to point out to 
the chairman and the subcommittee that in our review of this 
matter, we came across the fact that the IG for the Legal Services 
Corporation has done an extensive amount of study in this area. 
After we had decided to recede on this point, he had the occasion to 
explain to us a lot of information that might make one want to do 
a modified version of this provision rather than perhaps what we 
proposed or what is in the committee version of last Congress. 

Last, I want to bring up one of the things that I thmk is very 
important, and that is that there will be, I think, a continuing dis- 
pute among reasonable people over the question of nonpublic 
funds. The Bar Associations are particularly aggrieved, apparently, 
with the suggestions we have made that no moneys and no time be 
spent, regardless of the source of those moneys, on any activities 
that the Congress prohibits Legal Services lawyers from being en- 
gaged in, whether that is rulemaking, lobbjdng, abortion, or 
whatever. 

Mr. Stenholm and I feel very strongly that these activities are 
not something that Legal Services lawyers ought to be doing if they 
are prohibited by Congress from doing them. The argument that 
the bar association has is very simple. It goes something to the 
effect that if you are going to be restricting us in this regard, you 
are coming down and invading our province. We are contributing 
the money from lOLTA funds and, therefore, the Massachusetts or 
the Florida Bar ought to be able to give that money and Legal 
Services lawyers ought to be able to do whatever we want them to 
do with that money since it is not Federal money. 

I don't buy that. I think if they are Legal Services lawyers, they 
ought to be doing nothing more than what we dictate that they do. 
If the local bar association wants them to do something else or 
wants attorneys to do something else, let them set up their own 
system, and if there is a question of efficiency involved in that, 
there is nothing in anything that we have proposed that would re- 
strict the ability to cost-share, office-share, use the same reception- 
ist, use the same library, as long as the attorneys who are going to 
do these other activities are being paid by the other activities total- 
ly and as long as the activity that they are involved with contrib- 
utes its fair share of the rent and fair share of the cost of the re- 
ceptionist, fair share of the cost of the library and so forth. 

We think that that is the normal type of thing done in law prac- 
tice today in office-sharing and would be an efficient method of 
conducting business to which no one would have an objection. But 
to allow Legal Services lawyers to engage in areas prohibited by 
Congress by using non-Federal funds to circumvent the process is 
an affront. When I go to a town meeting and have to answer for 
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the Legal Services Federal lawyers that I, you know, created up 
here, I cannot explain that adequately to my constituents and I 
don't think that they ought to have that type of confusion in the 
process. I believe it does not deter from good representation; in 
fact, it makes for better representation to have federally funded ac- 
tivities segregated from activities funded by nonpublic sources. 

I am not going to go on any further, but I hadn't had a chance to 
speak with the chairman and the subcommittee about this proposal 
and therefore wanted to take advantage of this opportunity to do 
so. It is, again, not our suggestion that you adopt our proposal in 
its entirety. We know you are not going to do that, but hopefully 
we do provide to you a blueprint, something to work with. A lot of 
time has been spent on it and, as you go through your hearings 
and your markups on this, I would suggest that you might find 
some things about this that would be of bienefit to you. 

I would last like to urge that, having looked at the witness panel 
today that you had, that if at all possible before markup that you 
have an opportunity for another panel that includes a number of 
people who would be less sympathetic to Legal Services as they 
now exist and more sympathetic to reform. I know, for example, 
that the National Federation of Independent Business and the folks 
at the American Bankers Association, as well as the Farm Bureau, 
are particularly interested in testifying and I assume the public 
housing people who have complained numerous times to me over 
the last months would also like that opportunity. 

I don't know what the plans of the committee are with regard to 
any future hearings. I personally don't want to see this issue bela- 
bored. I would like to see an early markup. I would like to see an 
expedited authorization process, but I would hope that those who 
are concerned about reform and strong business and local commu- 
nity advocates of reform might be given their day in court, so to 
speak, with a round of hearings in this Cbngress. 

With that said, Mr. Chairman, I would be open to any questions 
if there are any. 

Mr. FRANK. I just have a statement. I take very vigorous excep- 
tion to your last remarks that suggests that somehow we excluded 
or picked and chose. We did no such thing. The hearings we had 
before this—in fact, more of the people were negative, I think, than 
positive. 

As far as this is concerned, we did the appropriate things of tell- 
ing people we were having a hearing. People on the majority side 
and minority side knew, and we, I believe, had a very vigorous se- 
lection process. We accept anybody who said they wanted to testify. 

So your siiggestion that somehow we are denjdng people their 
day in court is one that I  

Mr. McCoLLUM. Mr. Chairm£m, I am not suggesting  
Mr. FRANK [continuing]. Have to—well, you did, and let me 

finish. You said you hoped they would be given their day in court. 
Anybody listening to that, I think, would infer that that meant 
they weren't given their day in court. 

If anybody wanted to testify, they could have. No one was denied 
this. This subcommittee does not easily exercise subpoena power. I 
suppose we could have subpoenaed in some of those people, but if 
they wanted to testify, just being a public matter, in my experi- 
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ence, people let us know. We didn't ask anybody to testify. We 
simply threw it open. 

One of the witnesses was added, in fact, last week because our 
colleague, Mr. Staggers, said here is what is going on with West 
Virginia and he brought this witness to our attention and we 
brought her in, so my practice is now and always been to announce 
that we are having a topic and anybody who wanted to testify 
could testify. 

Mr. McCoLLUM. Maybe I am mistaken. I just looked at the wit- 
ness list and my impression is there weren't any on there and I 
thought perhaps you were going to have another day of 
hearings  

Mr. FRANK. Was it your impression that anybody asked to testify 
and was turned down? 

Mr. McCoLLUM. I wasn't aware that everybody was aware of the 
hearing. I don't assume, when I go on my committees, Mr. Chair- 
man, with all due respect, that everybody who is interested is going 
to keep up to that degree when a new Congress is in session, that 
you are going  

Mr. FRANK. I believe that the Farm Bureau certainly knew and 
others knew  

Mr. McCoLLUM. I am sure the Farm Bureau did- 
Mr. FRANK [continuing]. About the hearing, and they  
Mr. McCoLLUM. You know, if you didn't have them testify, it 

wouldn't bother me a bit. But I was just interested in pointing out 
that I didn't see on the witness list the NFIB, the American 
Bankers  

Mr. FRANK. That is because they didn't want to testify, 
apparently. 

Mr. McCoLLUM [continuing]. People that I know are concerned 
with the forum. 

Mr. GEKAS. Mr. Chairman, point of parliamenttiry inquiry. 
What I would like to know is whether we have a pattern or 

should have a pattern of inviting entities which we tlunk would 
have an interest  

Mr. FRANK. When was the minority notified of this hearing? 
Eight or 9 days ago. We told  

Mr. GEKAS. In other words, we could have invited  
Mr. FRANK. That is always—any member of the committee, sub- 

committee, has always had the prerogative to make suggestions 
and we have often relied, in my years as subcommittee chairman, 
on the minority to make suggestions as well. We invited the admin- 
istration and Mr. Martin. Any member who wanted to come. Mr. 
Staggers said last week, "Here's a witness," and we said fine. 

[See app. 1.] 
Mr. GEKAS. I think the real question is could we have anticipated 

a second hearing? 
Mr. FRANK. I would also say last year, when we announced the 

hearing, people said they wanted to testify and we did the same 
thing this year we did last year, when the Farm Bureau came 
forward. 

I really very much resent the suggestion that there was anything 
done to exclude anybody and the fact that the Farm Bureau testi- 
fied last year and others knew about it and I also reject the notion 
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that people don't know. People who care about this follow this sub- 
ject fairly closely and this hearing has been  

Mr. GEKAS. The real question I am asking now is within the time 
frame that the Chair might have had in mind, without doing harm 
to the entire process, would a second hearing be inappropriate? 

Mr. FRANK. It would be an impingement on my scarce resource 
of time. We have  

Mr. GEKAS. What target did you have for a markup in this  
Mr. FRANK. Early April. My original target was the end of this 

month, but the staff advises me that we probably need some more 
time. 

Mr. GEKAS. I would respectfully request the Chair to allow me to 
inquire from some of the entities to which the gentleman from 
Florida to see if they want  

Mr. FRANK. I must say to the gentleman he knew about this 
hearing some time ago  

Mr. GEKAS. But I anticipated more than one hearing, that is 
what I am saying to you. 

Mr. FRANK. I don't know on what basis. If the gentleman wants 
to have this conversation in public, fine, but you could have asked 
me about it and I would have been glad to discuss this with you. I 
try very hard to discuss this with the minority and make our plans 
clear in every case and it has never been the practice before under 
my chairmanship to have extra hearings if we didn't have to. 

Mr. GEKAS. Some of us may think that we have to. What I am 
saying to you  

Mr. FRANK. Then we can put it to a vote and we will decide. I 
reject that notion. 

Mr. GEKAS [continuing]. Is we are trying to persuade the 
Chair  

Mr. FRANK. In other words, after Mr. McCoUum comes here—I 
must say, the whole sequencing—you have known about this for 
some time. 

Mr. GEKAS. Yes. 
Mr. FRANK. Not previously have you suggested to me that we 

didn't have a full witness list or that there were other people who 
ought to be talked to. When someone comes to a hearing and sug- 
gests that people have been excluded when they haven't been, 
when they had the same opportunity- 

Mr. GEKAS. NO one said "excluded." I think you are taking  
Mr. FRANK [continuing]. Anybody else had to testify. 
Mr. GEKAS [continuing]. Umbrage where no umbrage exists or 

should exist, but what I am sajdng to you, Barney, is this: I resdly 
felt I had no reason to feel that there would only be one hearing. 
Maybe it is my mistake, but I really felt—I had no reason to feel 
that there would only be one hearing. That is my point. 

What I intend to do is I will try to see if anyone is interested in 
testifying. I will then either ask you to have a second hearing if we 
can fit it into the schedule, or at the very least, to allow their state- 
ments to be included  

Mr. FRANK. Statements are always included  
Mr. GEKAS. I understand  
Mr. FRANK. The record is always open and we would be glad to 

take statements, but I have to say to the gentleman, I don't know 
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what more I could do than to tell people we are having a hearing 
and to be available and to talk about this. This is the fifth term in 
which I have been a subcommittee chairman and in every previous 
term when I have been a subcommittee chairman, if the minority 
w£is interested in witnesses, they talked to me and we always had 
the witnesses. 

I can't remember ever saying no to it, and that is in the Grovern- 
ment Operations Committee and the Judiciary Committee  

Mr. GEKAS. The only difference is I chose this time to discuss it 
with you. That is the- 

Mr. FRANK. Right, after the hearing and that is- 
Mr. GEKAS. It is during a hearing. The point is- 
Mr. FRANK. That is a very big difference because when we are 

planning and scheduling, days get laid out in advance. Hearings 
take up a very big chunk of my time and the staffs time and that 
is why there is a great deal of efficiency to doing them all at once. 

Mr. GEKAS. I will make a college try at convincing you that per- 
haps we should have one other hearing before markup. If that fails, 
we will at least try to get the views of the entities which have not 
yet been heard, heard. 

Mr. McCoLLUM. Mr. Chairman, if I might say, while the discus- 
sion has all been over other witnesses, that certainly was not the 
focus or main concern of my appearance here today. Whether you 
have another hearing, another witness or another piece of paper in 
the record, my concern, and I hope it is not lost on anybody here 
today, is over the substance of what you are doing and going to do, 
and I am certainly at your beck and call and your staff's if there is 
any way that we are able to help and assist. 

I have spent a lot of time on it and am very interested in it and 
interested in doing what is fair and right and not interested in 
being  

Mr. FRANK. I would say again to the gentleman from Florida, I 
would think he would know that if he had a witness that he 
wanted and he made a suggestion, we would act on it. The clear 
inference is that we weren't interested in doing that and I am dis- 
appointed in that. We would have been glad to, as I have always 
been, ready to accommodate witnesses that people have suggested. 

Mr. McCoLLUM. I guess I misunderstood, as did Mr. Gekas, the 
concern of the chairman about having only one hearing or the fact 
that there is only going to be this set today in making the sugges- 
tions that I made, and I again tell the Chair that I was not trying 
to imply or impugn his integrity on the issue. It was simply a ques- 
tion of my having reviewed the list and knowing that there are a 
number of other entities, I was rather surprised that they had not 
testified and I didn't know the process the chairman went through. 

So, anjrway, I don't want to belabor that point. My interest, 
again, is in the substance of the whole process and the suggestions 
that Mr. Stenholm and I have made and, hopefully we can be of 
some assistance to the subcommittee. 

Mr. FRANK. Anything further? 
The hearing is adjourned. 
[Whereupon, at 12:20 p.m., the subconmiittee adjourned, to 

reconvene subject to the call of the Chair.] 
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APPENDIX 1.—LETTER TO HON. JACK BROOKS, CHAIRMAN, HOUSE 
JUDICIARY COMMITTEE, FROM HON. BARNEY FRANK, DATED APRIL 
11,1991 

ONC HUNOfKD SCCOHO COIWSnCSS 

Congress of the Bnited States 
Honst of Kcprtscntatiots 
COMMITTEE ON THE JUDICIARY 

2139 ftAVSlMM HOUM OftKt ButiDl'M 

WuaiMTM. DC 2(»i»-e>ie 

April   11,   1991 

KECEIVED 

APR 1 5 jgoi 

JUDICIARY COMMITTEE 
Honorable Jack Brooks 
Chaiman 
Conalttee on the Judiciary 
213S Rayburn Office Building 
Mashington, D.C. 20515 

Dear Jack: 

During the Subconnlttee on Adnlnlstrative Law and Governmental 
Relations' March 13 hearing on the reauthorlzation of legal 
services, I stated that the Administration had been Invited to 
present its views to the Subconunittee.  That was an error.  V)hlle 
in the past the Administration has been invited and has declined 
to testify on this Issue, no formal invitation was extended this 
year by the Subcommittee. 

I would appreciate it if you would see that this letter ia 
included in the formal record of the hearing. 

Sincerely, 

BY FRANK, Chairman 
Subcommittee on Administrative 
Law and Governmental Relations 

BF:pjd 
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APPENDIX 2.—LETTER TO HON. BARNEY FRANK, FROM HON. LEWIS F. 
PAYNE, JR., DATED APRIL 23, 1991, WITH RESPONSE FROM MR. 
FRANK 

LEWIS F. PAYNE. JR. 

iXIWl SMItlMtf 

nWJC WOMCt AND 
TIUMSfOMTATXM COUUTTTU 

CongresfJEf of tte ?Hniteb l^tatrtf 
J^ouit of iRepretfentatibtsf 

HIacfjfnBton, BC 20515 
April   23,   1991 

vniMNS' AFFAfflS COMMrTTa 

Honorable Barney Prank 
1030 Longvorth Office Building 
Washington, DC 20515 

Dear Barney: 

As we have previously discussed, I wanted to state for the 
Conunittee some of the concerns of Agricultural producers in ny 
district.  These concerns are relevant to the reauthorication of 
Legal Services Corporation activities. 

My district is a large agriculturally based area covering 
Southside Virginia.  When I am in the District, I frequently 
receive complaints from producer constituents about "I^gal Aid", 
There is a common thread to all the complaints, which I will 
detail first; and then I will discuss a typical example of a 
specific complaint. 

The common element to all of the complaints is that these 
taxpayers' own funds are being used to bring claims against them 
which as a practical matter they have no ability to defend. To 
understand this viewpoint, one must understand that the 
producers in my district are small-scale farmers employing 
annually about four or five foreign seasonal workers each. The 
operations are thus small, family businesses with tight 
operating margins. 

Under these conditions it is not difficult to understand 
the reaction of a producer who receives a demand letter or is 
served with a suit brought by a legal services attorney out of 
Texas, Florida or Atlanta.  The reaction is anger, resentment 
and fear - fear that a whole season's margin will be wiped out 
if the $20 or $30 thousand demand is valid.  And there is no one 
to sit down with to explain the basis of a claim brought from 
hundreds of miles away; nor is there someone to sit down with to 
tell the producer's side of the story. We all know there are 
always two sides to every dispute. 

The usual result, then, is that the producer pays several 
thousand dollars to settle the claim without ever feeling that 
it was fairly adjudicated. 

MSTWcTorncu 

THs »T*noNtiiv rmtite ON p*mi MAM or mcrata rant 
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Honorable Barney Prank — Page 2 

The specific case of one of my constituents, whose 
reputation In the connunlty for truth I can vouch. Illustrates 
the coauBon problem.  This constituent employed six foreign 
(Mexican) seasonal workers.  He had used foreign workers in 
prior years and has used them since, with no problems. 

During the season In question, however, he had two workers 
whose work was so below satisfactory that he dismissed them. He 
received two other workers who did fine work, and again he has a 
stable history of good worker relations and results. 

A number of months following this he received a demand 
letter and then a suit for over $20 thousand in back wages and 
travel expenses.  The letter came from a legal services attorney 
In Texas and the suit was filed In federal district court in 
Texas.  He hired an attorney who advised him that the venue 
could not be changed to Virginia and that he would have to 
appear in Texas.  In short, it would cost far more to defend the 
suit than to settle it.  He paid a settlement of about $3000 In 
addition to his attorney's fees; all the while feeling that the 
claim had no merit. 

As we have discussed, I feel the Committee needs to 
seriously address the complaints of these small producers 
attempting to comply with the law and yet finding themselves on 
the receiving end of long-distance litigation they cannot 
reasonably defend - litigation brought with their own tax money. 

I welcome and appreciate your statement that you and the 
Committee staff will work with me in addressing these concerns 
in the reauthorlzatlon process. 

Payne, Jr. 

IJ?PJr:J»j 
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ONE HUNDRED SECOND CONGKESS 

CongreBB of the lanited ^tattB 
Honse of 'Reprc5mtatft)tB 
COMMITTEE ON THE JUDICIARY 

2138 RAVCUHN HOUSE Off ICE BUILDMO 

WASHINGTON, DC 20515-6210 

April   26,    1991 

Honorable Lewis F. Payne, Jr. 
1118 Longworth House Office Building 
Washington, D.C.  20515 

Dear Lew*^^— '^ Ij^ftirai—, 

Thank, you for your letter of April 23, 1991, recounting the 
problems that fanners in your district have in defending suits 
filed against them by legal aid lawyers in the courts of other 
states.  Your letter will be included in the formal record of the 
Subcommittee's March 13, 1991 hearing on reauthorization of the 
Legal Services Corporation. 

A bill reauthorizing the Legal Services Corporation 
(H.R.2039) was reported by the Subcommittee last Thursday.  The 
bill has several provisions that would make it less likely that 
farmers are pressured to settle meritless litigation and are 
better able to defend themselves when suits are brought in other 
states. 

Section 8 of the bill requires legal services programs to 
adopt policies that require program employees to negotiate 
settlements to disputes and to use alternative dispute resolution 
programs, where available and appropriate, before bringing suit. 
This section is designed to encourage meaningful discussion of 
the merits of a case and use of less expensive case resolution 
devices before a suit can be brought.  In such cases, the 
appearance of a farmer in the jurisdiction where the plaintiff is 
located nay not be necessary. 

Section 13 prohibits solicitation of a potential client to 
initiate litigation without a property factual basis for the 
complaint. 

Section 15 requires that the facts on which a claim is 
initially based be recounted in a written retainer agreement kept 
on file for review by the Corporation or its representatives when 
a program is monitored. 
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Flnally, Section 21 creates a right for fanners to recover 
reasonable costs and attorneys fees when they are the victims of 
harassment, retaliation, or the malicious use of legal process, 
or a court finds that a plaintiff's action was frivolous, 
unreasonable, or without foundation.  The possibility of such 
awards will make it less likely that meritless cases are brought 
and more likely that fanners will have the ability to defend, 
rather than settle such actions regardless of where the suits are 
originally filed. 

I appreciated hearing your views. 

Sincerely, 

^ 
BARNEY/FRANK 
Chairman, Subcommittee on 
Administrative Law and 
Governmental Relations 

BF/pjd 
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APPENDIX 3.—LETTER TO HON. BARNEY FRANK, FROM JOHN C. DATT, 
EXECUTIVE DIRECTOR, AMERICAN FARM BUREAU FEDERATION, 
DATED APRIL 5, 1991, WITH RESPONSE FROM MR. FRANK 

AMERICAN fViRM BUREAU FEDERATION 
at TQuHr Ater4« - mm MOOI • luMoe • toon • at/ nt^roQ • mx (Siti ata-saaa 

AprU 6, 1691 

Tha Honorable Bare«y EYank .        _«i 
Chalmuui HI H «** 
Subcommittee on Admini(trativ« Lew 
Committee on the Judidur 
U.S. House of Repreientativet 
Waibinston, DC.   20616 

Dear Mr. Chairman: 

llie Amerioan Farm Bureau Federetion, the largeet farm orfanliatlon in the 
United States repretentlng ahnoet 4 aaiiUon flimlly membere, stronflj support* the 
proviiiona and intent of H.A. 184S, (he Lejpl Services Rerorm Act of 199L  As you 
know, meJoT refbrm of the Legal Services Corporation has long been a goal of 
Farm Bureau. 

Regrettably, Farm Bureau was not asXed to partidpata at tha 
AdministratlTe Law Subcommittee's hearing on March IS, 18S1, which explored 
issues assodated with reauthoriiing the Legal Services Corporation, incluoing H.R. 
1345. 

Farm Bureau previously testified at Subcommittee hsaringB in 1989 and 
1990 on this iuua.   Aeoardlngly, loma Subcommittae memberi are familiar with 
fiuxiera' Legal Services problems.   However, half of the Members on the 
9ubcommitt«( ore new utls year, indudina tha Ranking Minority Member, Rep. 
GSeorge CSelcsi, and we urge that an additional day of hearings be soheduled so 
that additional views oan oe heard.   Suvport for reform in the agrioultural 
ocmmunity has never been etevnger, ana it is important new Subcommittee 
members be permitted to hear our views. 

At in pact years. Farm Bureau tupporta tha oonoept of a federally-ftisded 
Legal Sarvlcas Corporation, but bcllavas strongly that activities undertaken by 
certain granteea and staff attorneys ar« unethittl and inappropriate and should ba 
sanctioned and eliminated.  Farm Bureau's 1991 policy on legal sarvioas is 
attached. 

NeTertheleaa, Fans Bureau would like to comment briefly on those sections 
in the 1991 MeCoUum-Stenholm proposal in which farmers have i>arUcular interest, 
and we ask that these comments be included in the Subcommittee's hearing recwd. 

Seotion 8.   Theft and Fraud.   We support this section and command your 
•trong position •upportiag the language.   IVoviding the L«gal Serviees Corporatioo 
with the authority to sanotion grantees ibund guilty of fraud, theft and other 
wrongdoing is an important improvaraent in the ISC Aot. 
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The Honorable Barney Framk 
April 8, 1991 
Page a 

Section 4.  Solloltatioa.  As Form Bureau has testified prevlouily, 
lnappro{>riate client toUdtatioa is a freauent abuse obierred by farmers.  This 
section prohibits such solidtatioa hy holding LSC-ftinded attorneys to the same 
ethical standard as that rectuirod of non-LSC attorneys by the ABA Model Code of 

Professional ResponiibUlty.   Farm Bureau does not oppoie 'client outraaeh' when 
it is Inibrmatlcnal in nature, but in many eatei, LSd staff attorneys uss these 
visits to inappropriately recruit clients foi lawiuits and other aetloos against the 
employer. 

Seetioa B.   While this section has been signifioantly changed from the 1990 
bill, Farm Bureau supports the requirement (hat L8C (taff attorneys be reijuirsd 
to identify all plaintiffs and the facts in the case pr&r to filing a lawsuit against 
the employer.   Farm Bureau beUeves that John Doe and notice pleadings, In cases 
which may lack valid plaintiffs, have provided a tool fbr "fishing expeditions" by 
LSC-iVinded attorneys bent on assembling large numbers of plaintiffs through early 
review of wage and hour records and other discoverable documents. 

Section 6.  Lobbying.   We strongly support language which doses the 
loophole in the present LSC statute that allows LSC-nwded staff to lobby 
legislatures and challenge agency rulemaking on behalf of eligible elienta.  It is 
entirelv inappropriate for taxpayer money to be used, with limited Congresaional or 
administrative oversight, to promote agendas not endorsed or enacted by Congress. 

fl«y!|j|nn 7.   Timelceeping.   Farm Bureau believes that increased 
accountability for LSC-fW>d»d staff attorneys and programs may be the most 
Important otdsctivs of the isfarm effort.   Requiring LaC programs and attorneys to 
account fbr their time and eapenditures is key to aeoountabinty.  Presently, LSO 
attorneys are the only attorneys whose time is unaccountable to either client or 
employer.   Further, most LSO attomeya admit that they already keep time Sheets, 
fbr purposes of recorering fee» In auccessfUl litigation.   This InfbnnaUon would 
provide an important tool fbr Congress, the LSC Board and grantees themselves to 
measure employee/Jirogram perfbrmance and client needs. 

Section 8.  Authorltv of Local Government Boards.   Farm Bureau believes 
that permitting local boards the widest possible latitude to set ease priorities is 
Important to accurately reflect real communitv client needs, as opposed to the staff 
attorneys' perceptionB of needs. We believe tnat this will assist in reducing 
"impact' liogatloa and enhance the deliveiy of day-to-day legal services to the 
poor. 

Suftt.lnn fl.   Regulation of Nonpublie Rssourcss.   Requiring that all flinds 
used by programs ba subject to ths sam4 legal rsatriotions is vitally important for 
increased aoeountability and uniform performance.   Plaoina restrictions on federal 
fimds but permitting free Uoense to engage in acUvitdss otherwise prohibited under 
the Act with private ftmds would render the Act meaningless.   However, Farm 
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Tht Honortbla Ba»»y Frank 
April 8, 1901 
P«(* S 

BureAu recofnUtt that new prograsu whldi do not reotiTO uiv fedtral mania* may 
be eitabllabed to engage In aetlvitlei outaide the LSC Act. luch aa labbjring, 
pohlblted claai acUon litigation, union organUing and other activitia*.   Claarlv, wa 
have no abjection to the creation of luch organisationa to long ai tKay art truly 
and ooxnpletely aapsrate from tazpayar-fuidBd grantee ita-uctxuea. 

Section 11.  Implementation of CompetitloD.  Comp«titiv« btddiag la alao a 
key component in increasing acoountabillty of grantaea.  Thli would aiaure annual 
rariew of a program's eompetanca and affictivaoaaa.  Praaantiv, pretumptiTa 
reminding aoveriely affeeta productivity and aaoountabilil^.  iWthar, compatittva 
bidding would enhance innorativa and «raatlva daliveiy it legal aervicaa. 

Saedon 12.   Attcma/a feea.   Under todey'e legal aarvlcei atructurea, faimert 
(uad by LSC-ftmdad attomeyt pay as many aa (bur tlmai'.   first, through their 
taaaa; aaeond, to their defenaa attotneyi and, when the caae ii tattled or the 
plaintiiF prevaila; third, damagea/aettlement costa; and, fourth, attomeyi' &ea to 
the LSC grantee.  Thia ia gnwaly unftlr.   Further, we believe that recovery of 
attomaya' Ibea by pivata partiea which prevail ihould be automatic.  Thia would 
act aa a brake on naraatlng and frivolous litigation and force LSC ataff attorney* 
to aatets each case caraflilly on its marita rather than on ita impact value. 

Section 18.   Claas actiona.  We believe that prohibiting daia action auita ia 
an Important reform.   Presently, Farm Bureau and the agricultural community 
spend excessive amounta of resources contaeting elait action luita brought by L80 
zrant*es.   Such actiona are more aimad at changing laws and ragulationa, rathar 
than on solving the day-to-day legal problem* of the poor. 

Wa auggest that corraat appropaiationa ridara ineoiporatad in Hit 1840 
should be continued. 

Thank you for tha opportunity to incorporate thete views In the record on 
reauthoriiation of the present Legal Service* Corporation. 

Sincerely, 

Attachment 

cc;   The Honorable Oeorg* Oakaa 
Members of the Subcommlttaa 

C. Datt 
eeutlve Director 

Wuhington Office 
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LNBI Services Corporation 167 
1. Wc ctll for major reform of th« Lcgil Service! Act of 1974. 
2. Wc support mtklng L*aal Strvieet Corporation and it> iran- 
3. ttetaeeountabU to the Mccutivt branch. We are not oppoted 
4. to a reasonable protra/n to provide legal auiitancc for penona 
]. with incomei at or below the poverty level. 
6. To achieve major reform of the program, we will work with 
1. other groups, both iniide and outside agriculture, to mount a 
I. muliiyetr legislative effort for that purpoM, 
». We will: 

10. (I) Continue to support efforts to defund the special pro- 
11. grams that have baen mandaioriiy funded by Congress and 
12. transfer those funds to direct delivery of services to poor people; 
I}. (2) Support effort] to bring about Other reforms on an in- 
14. terim basis, including but not limited to: 
15. (a) an amendment to the Legal Services Act to permit in- 
14. dividual citizens or groups to file suit against the Legal Serv- 
17. ices Corporation and its funding redpienu and to seek 
II. damages where Legal Services Iawy«rs or Legal Servica 
19. groups have operated in violation of the law; 
20. (b) an amendment to require Legal Services groups and 
21. their staff attorneys to make a good faith effort to get the 
22. employer and the complaining employee or employees in a 
1i. face-io-fice meeting for the purpose ofresolving problems 
24. before a lawsuit Is threatened or filed: and 
1). (c) an amendment to either prohibit Legal Services attor- 
U. ncys and groups from filing for or receiving court and legal 
21. costs from defendants, or lo permit successful defendants 
21. to nic for and receive court and legal costs from the Legal 
29. Servicts group that employs the attorney bringing suit; 
JO. (3) Develop organized wayso'f settling problems between 
)l. agricultural employen and their employees to avoid costly 
32. lawsuissi                                                                          ' 
1). (4) Continue to develop and promote a training program 
14. among agricultural employers to: 
15. (a) make them more aware of the labor laws and regula- 
34. tlons affecting agricultural employment; and 
37. (b) utiu them in developing an effective labor/manag^ 
31. raent relations program on their farms and ranches; 
39. (3) Aasiic fanners in becoming better informed about the L^ 
40. gal Services program and to become more involved in the oper- 
41. ation of local Legal Services groups; and 
42. (6) Study the development Of the Interest on Lawyers Trust 
4). Accounts, wtilch has become a major source of funding for L^ 
44. gal Services groups, Including the possibility of developing or 
45. supporting legUlaiton at the state level to bring better public 
46. control over thii program. 

iTTACHHENT i 
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OMC HUNDAf D SECOND CONCMSI 

Congress of the lanited States 
Hmu pf Uqmstntatiiiu 
COMMITTEE ON THE JUDICIAAY 

2131 RAVtUHN HOUil OfFICE BUILWtM 

WAtHIMGTON. DC  ZOBIS-^Iie 

April 12, 1991 

Mr. John C. Datt 
Executlva Director 
HaBhington Offic* 
JUnerican Farm Bureau Federation 
600 Maryland Avenue, S.W.—Suite 800 
Washington, D.C. 20024 

Dear Mr. Datt: 

Thank you for your letter of April 5, 1991, setting out the views 
of your organization with regard to reauthorization of the Legal 
Services Corporation.  It will be included in the record of the 
Subcommittee's March 13 hearing on that issue. 

Due to the time constraints that the Subcommittee is under for 
reporting a bill, I regret that the Subcommittee cannot schedule 
an additional hearing at this time. 

I want to make clear, however, that the Farm Bureau would have 
been placed on the March 13 hearing schedule if it had asked to 
appear before the Subcommittee, or had another Member asked ne on 
its behalf.  In any case, having testified before the 
Subcommittee in both 1989 and 1990, the Farm Bureau's views on 
the legal services program are available to the Members of the 
Subcomaittee. 

Sincerely. 

BARNEY FRANK, Chairman 
Subcommittee on Administrative 
Law and Governmental Relations 

BF:pjd 
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APPENDIX 4.—STATEMENT OF JOHN POMERANZ, ON BEHALF OF 
HALT—AN ORGANIZATION OF AMERICANS FOR LEGAL REFORM 

TT T7  A Tf ^T>n    ^" Organization Of 

^   AMERICANS FOR LEGAL REFORM 

Statement of 
John Pomeruiz 

on behalf of 
HALT — An Oiganization of American* for Legal Reform 

to the 
Subcommittee on Administrative Law and Government Relations 

of the 
Committee on the Judiciary 

of the 
U.S. House of Representative* 

in support of 
Reauthorization of the Legal Services Corporation 

March 25,1991 

This Subcommittee has Ixeard from a variety of interested parties at its 

hearings during this Congress and the previous Congress. The American Bar 

Association, representatives of legal service employees and programs, and others 

have spoken in favor of increasing the LSC's meager resources and eliminating 

restrictions that unfairly limit the legal services available to the poor. These groups 

have pointed to the huge unmet legal needs of poor people in America. 

Others have come before you touting so-called "reforms" that tie the hands of 

legal service programs at the expense of the clients they serve. These individuals 

and groups, like the other side of the debate, speak of the needs of the poor and their 

commitment to meeting those needs. 

As the only national organization representing consumers of legal services, 

HALT — An Organization of Americans for Legal Reform has worked through 

education and advocacy to enable people to handle their legal affairs simply, 

affordably and equitably. Founded in 1978, HALT represents 150,000 members 

1319 F STREET NW  •   Sl'ITE 300   •   WASHINGTON. D.C 20004   •   (202) .^47-9600 
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nationwide.  HALT is taking this opportunity to present the Subconimittee with 

consumers' viewpoint of the Legal Services Corporation. 

Increasing Access to Tustice 

All sides agree that there is huge unmet need for legal services. Everyday in 

this country, several million Americans face evictions, cut-offs in government 

benefits, child support collection problems, consumer disputes, and other everyday 

legal problems without help because they simply can't afford a lawyer. 

A nationwide study commissioned by the American Bar Association (ABA) 

found that, in 1987, 40% of Americans at or below 125% of the poverty line 

experienced civil legal problems for which they had no legal assistance.' This 

means that low-income households experienced approximately 19 million civil 

legal problems that year for which they had no help — outnumbering those who 

did get legal help 8 to 2.^ This alarming statistic echoes the fmdings of sin\i]ar 

studies across the country — in Illinois, New York, Maryland, North Dakota, 

Florida, and Texas — showing that roughly 80% of low-income people's dvil legal 

needs are not being met with legal help.^ 

HALT supports a variety of options to provide inaeased legal services to the 

poor, and is gratified that Legal Services Corporation grantees have often been 

leaders in seeking innovative ways to stretch existing resources farther. 

HALT supports increased use of alternatives such as arbitration and 

mediation which can limit the necessity for expensive and time-consuming 

'   The Spangenberg Croup, American Bar Assodalion Nalional Civil Legal Needs Survey, at ii (May, 
1989). 

3 See, e.g.. The Spangenl>erg Croup, /Ilinois Legal Needs Study, at 133 Ouly, 1989). 
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litigation. Legal service lawyers were among the first to use these alternative 

dispute resolution mechanisms extensively. 

HALT supports the use of paralegals to handle routine cases independent of 

attorneys, freeing lawyers to handle complicated or unusual cases where their 

broader range of education and skills are necessary. LSC programs led the way, first 

in their use of paralegal support staff and, more recently, in their increasing use of 

nonlawyers to handle administrative disputes directly for clients.* 

HALT encourages and helps train consumers to handle their legal problems 

themselves when possible. Legal service offices are now offering pro se assistance to 

many clients, expanding the number of legal problems they can help solve. 

HALT applauds the work done by volunteer attorneys who donate their 

services to the poor.  Mirny LSC programs are now actively involved in the 

encouragement and support of pro bono services. 

HALT recognizes the increased resources made available through non-federal 

funds from lOLTA programs, private contributions, and other sources and opposes 

restrictions on the use of those fimds that nUght deter contributors.  Legal service 

programs provide an efficient way to use those funds to meet legal needs in their 

communities without wasteful duplication of effort 

HALT also supports other efforts to either increase the amount of legal help 

available to the poor or decrease the demand for those services — alternative 

compensation systems, de-lawyering certain procedures, inaeasing the types of cases 

heard in small claims courts and more. 

* Recently, the Legal Services Corporation of Iowa came under fire for its use of nonlawyers to help 
clients in administrative hearings. HALT is concerned that existing uruulhorized practice of law 
statutes are preventing nonlawyers from providing quality, affordaUe legal services to both the poor 
and the middle class. HALT urges the legal services community to support efforts to reform these 
laws. 
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Yet more resources are still necessary. LSC-funded programs and other 

sources of legal services still leave 80 percent of the legal needs of the poor 

unaddressed, and new methods for providing legal services, no matter how 

innovative, can only stretch dollars so far.     As a result, HALT supp>orts additional 

funding for the Legal Services Corporation, beginning with the $475 million FY 1992 

budget recommended by the National Legal Aid and Defender Association. 

Setting Priorities 

In this time of tight federal budgets, even the most optimistic supporters of 

LSC cannot expect enough funding to fully meet the legal needs of the fxx>r. As a 

result, the focus of the debate in this Subcommittee has been on setting priorities 

and, perhaps more important in the long run, deciding who sets those priorities. 

Many have proposed setting those priorities in this reauthorization 

legislation or through policies from the LSC Board — placing limits and restrictions 

on when and how federal funds (and even private funds) for legal services can be 

used.  From HALTs standpoint, that is inappropriate. 

Hrst, placing limits on the legal services provided by LSC grantees decreases 

the poor's access to legal services. Options that are open to middle and upper-class 

citizens are closed to low-income people. 

Second, national legislation or Board action is difficult for consumers to 

influence.  Powerful groups wishing to protect their own interests, on the other 

hand, have a greater ability than consumers to participate in and shape these 

debates. As a result, priority-setting at the national level is more likely to result in 

provisions that only benefit sp>ecial interests to the detriment of the poor. 
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HALT urges the Subcommittee to place no restrictions on the use of LSC 

funds beyond the need requirement. The Subcommittee should leave the bulk of 

the decision-making authority where consumers can have the most input and 

control — in the local boards that oversee legal service programs, where at least one 

third of the members are client representatives. 

In fact, HALT urges the Subcommittee to expand consumers' role on those 

boards. HALT proposes that client membership on these boards be increased to at 

least 50 percent. That way, consumers can make the priority-setting decisions that 

best respond to needs in their communities. 

If local clients do not want legal service program help opposing a redistricting 

plan under the Voting Rights Act, they can say so. 

If local clients don't think federal money should be used to bring suits on 

behalf of those seeking abortions, they can prevent it. 

If local clients oppose legal service program representation of accused drug 

dealers and their families during eviction proceedings, they can "just say 'no.'" 

If local clients think legal service attorneys' work on behalf of migrant farm 

workers is too aggressive, their local boards can put limits on how the lawyers 

handle that type of case. 

If local clients think the one-on-one needs of individuals are more important 

than class-action suits that could bring broader but less immediate benefits, they can 

prohibit the program from taking these cases. 

By giving low-income consumers control over legal service programs, you 

help fulfill the Legal Service Corporation's promise of putting the poor on an equal 

footing with their fellow citizeixs in the courts. 
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Conclusion 

HALT urges a speedy reauthorlzation of the Legal Services Corporation with 

increased funding.  HALT urges you to reject statutory or LSC Board-imposed limits 

on the services LSC grantees can provide.  HALT urges you to give clients control of 

local LSC boards to permit them to decide for thenuelves what priorities for the 

programs truly fit their needs. On behalf of the consumers of legal services, HALT 

asks you to act now to ensure greater access to justice for the poor of this country. 

o 

43-879 (152) 
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